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Chapllemrt roducti on

1.1 Purpose

This handboolprovides the procedures and processethe Bueau of Land Management

(BLM) employeedo implement thdBLM G surface management prograihis handbook
conveys the BLM policies and procedueggplicableto all surface disturbing activity conducted
underthe Mining Law of 1872, as amendékthe FederalLand Policy and Management Act of
1976(FLPMA), and intersecting laws as given below under Authorities. iAt@ypretation of

the guidance contained in this handbook is subservient to the applicable legal and regulatory
mandates.

1.2 Objective

This harbook is b facilitate theadministratiorof exploration, mining, and milling activities on
the public lands, or interests in such lamderderto prevent unnecessaoy undue degradation
(UUD) of these lands

1.3 Authorities

1.3.1Statutes
Mining Law of 1872(30 U.S.C. 22-42) as amended
Federal LandPolicy andManagement Actf 1976(43 U.S.C.1701) as amended

Surface Resurces Act of 1955 (30 U.S.612)

1.3.2Regulations
43 CFR 3809 Surface Management
43 CFR 3715 Use and Occupancy undé&etMining Laws
43 CFR3730- Public Law 359Mining in Powersite Withdrawals
43 CFR 3821 Oregon and Californiad&C) Lands

43 CFR 388 - Special Procedures for Locating and Recording Mining Claims and
Tunnel Sites on StodRaising Homestead Act (SRHARNds

! Note that minerals that are considered locatable minerals under the Mining Law are leaseable minerals on acquired
lands and are not covered by the &oef Management Regulations.
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1.4Roles and Responsibilities

1.4.1BLM Director

The Director, through the Assistant Director for Minerals and Realty Management, provides

nati onal oversight for the BLM6s surface mana
implementing pogrammatic policies and guidance, and conducting internal program reviews.
Surfacemanagemenprogramresourcesire allocatedo the BLM State Office through the

budget process and program prioritage seat the national level.

1.4.2BLM State Director

The State Dector provide®versightto theDistrict/Field Offices regarding program
implementation in thetate. This responsibility is delegated to the appropriate Deputy State
Director, whoallocates surfacemanagemenprogramresources to the viaus District/Field
Offices and setstatewide priorities.The State Officeprovides technical support and review to
ensure uniform application of the regulations byDigrict/Field Offices. The roleand
responsibilities of th&tate Officeare to

1 Reviewand approe mineralreportsbefore authorizing mining operations on lands with
suspected common variety minerals and |lasdgegated andithdrawn from mineral
entry under thdlining Laws.

1 Adjudicae all financial guaranteeshits includes acceptae,obligation,termination
modifications, collectiomf financial guaranteesndtrackingbankruptg filings. Also,
the office responsibldor adjudicating financial guaranteedl maintain the physical
possession of atiriginal bond contracts andhéir accompanying financial instruments.

1 Conduct Stat®irector Reviews and forwardanyappeat of the State Directdr decision
to the Interior Board of Land AppedlBLA) within 10 business days of receiving a
Notice of Appeal

1 Enterinto datewide ageementsvith stateand other Federal agencisacerninghe
management of operations authorized by the mining laws on public lands.

1 Provide oversight and program guidancethe District/Field Offices.

1 Provide technical support and review to ensurefarm applicaion of the regulations by
theDistrict/Field Offices.

1.4.3District, Field, and Monument Managers

District, Field, and Monument Managers are responsible for thetakaiay implementation of
the surface management program. They providetibreto Program Specialists to implement
program activities and resolve program issues. They ensure that the Program Specialists receive

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) 1-3

the necessary technical, admstnative, and safety trainindn addition, the managers oversee
theprogram budgetrad budget submissions at tBestrict/Field Office level. Manager
responsibilitiesare to

1 Serve as the line officer for accepting Notices and approving or denying Plans of
OperationgPlan)

1 Establish themouns of financial guarantedsr reclamatiorof exploration and mining
activities.

1 EnsurethatUUD does not occur from accepted Notices and approved Plans of
Operations.

1 Determine the appropriaenforcemenaction to take.

1 Forwardappeals to the appropriate parties (either the State Di@d8LA , and Office
of the Solicitoy within 10 business days of receiviné\atice ofAppeal.

1 Sponsor public visgto mines if requested.
1 Enter into agreements for management of site specific operations.

9 Determinef escrow accoumstareneeded for a Nate or Plan until the status of the
mineral material is determined.

1 Maintain administrative records, case files, and_éfgacy Rehost 2000 (LR2000)
systemdatabase ina@ordance with BLM data and recordkeeping standards.

1 Ensure that the qualifications thfe program specialists are appropriate for the scope of
the duties performed.

1 Organize interdisciplinary teams (ID Teams), if resagy and when appropriate, to
conduct environment al anal ysis and verify
conditions of 43 CFR 3809.

1.4.4Program Specialist

The program gecialists, acting through tHastrict/Field Manager, areesponsible for the day
to-day implementation dhe surface management program. They coordinate with other BLM
resource spealists and applicablstateor Federal agencies on the review of Notices and Plans
of Operations The roles and responsibilitiesf program specialistgre to

1 Review submitted Notice®lans of Operationsind associated modificatians

1 Review and erify the amourg of reclamatiorcost estimatesubmitted by the operator
for proposedctivitiesand recommend the reclamation cost estimate antouhé
manager
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Identify the need for a trust fund or other funding mechanism to ensure the continuation
of longterm, water qualityand post mining maintenance requirements.

Conduct fieldinspections anthakecompliance determinatiorier operations conducted
under a Notice or Plan.

Identify situations of noncompliance or prohibited actions and recommeretioe
actions to the manager.

Ensure enforcement actions are implemented and monitored for a noncompliance
situation.

Serve as th@oint-of-contact between the BLM arashoperator conducting activities on
public lands.

Prepare necessary documentsriplement cost recovery.

Prepare, ocoordinate preparation ,ahe appropriat®lational Environmental Policy Act
(NEPA) documents for approval of Plans gb€ations and associatBthn
modifications

Prepare, or cauge be prepared, mineral repefor determining mining clainvalidity
before approving mining activity within a withdrawn area, or common variety

determinations before approving operations under the Mining Law.

Receive and properly handienfidentialbusiness informatioandinformationprotected
under the Privacy Act

Maintain administrative recordsdcase filefor surface management activities

Update thd.R2000 database in accordance with BLM standards.

1.4.5Delegation of Authority

TheBLM Manual1203 Delegation of Authorityand State Manual Supplements should also be
consulted. These mansgalre updated on a regular basis and will clarify the level at which
decisionmaking authority is held within your respectistate.
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ChaptGaas ZaActUBei ty

Under 43 CFR 3809, &ctivitiesthat ordinarily result in no or negligible disturbance of the

public lands or resourcesr e t er me d A c a stheaoperatorsmay emgagetasualg e ner a
useactivities without consulting, notifyingr seeking approval from the BLMThe operator

does not need to file a Notice or Plan and does not need to ptiogi8eM with a financial

guarantee. Such activities, including suction dred¢gegSection 84 SuctionDredging in

certain situations, are considered to be casual use thedrrrface management regulations

This chapteprovides guidance for determinimghen an operation is considered casual use

under the3809 egulations.

2.1 Negligible Disturbance

Activities that generallgause no or negligible disturbaneeuld be onsidered casual user
purposes of 43 CFR 3809iBcluding collectinggeochemical, rock, soil, or mineral specimens
using hand tools; hangianning; or normotorized sluicing.Use of certain equipmerguch as
small portable suction dredges, metal detes; gold spearsmall drywasherSand other
batteryoperated deees would generally be considered casual uSgerators may use

motorized vehicles for casual use activities provided the use is consistent with the applicable
regulations’ off-road vénicle use designations containedtie BLM land-use plafs), and the
terms of any temporary closures orderedi®BLM.

As the term fAinegligible distur banmestuseitheir subj e
professional judgment in determigimvhat activities would ordinarily result in no or negligible
disturbance. Except for the use of equipment specifically listed in the regulations, the type of
equipment itself or the commercial intent of the operator does not define whether an activity ca

be considered casual use. The amount and type of disturbance created by the activities of an
operator, or the cumulative disturbance caused by the proximity of several operators, ultimately
determines whether or not a particular activity will be deteeahito be casual use.

While no financial guarantee is required for casual use activity, the operator(s) remains

responsible tprevent UUD anensure full reclamation of any disturbance created while
engaging in casual use activities, as requireddZMR 3809.1 and3 CFR 3809.10.

2.2 Not Casual Use

Activities that result in more than negligible disturbance are not considered casuasuse.
defined in 43 CFR 3809, bise of certain equipment, including mechanized aadbhing
equipment, truckmounted dlling equipment, and motorized vehicles in areas closed tmafi
vehicle use, are not casual use. Operations that use chemitta recovery or processing of
minerals, e.g., cyanide leachiray,explosives are also not considered casual use.

243 CFR 3809.10(a).

% Batterypowered and gagowered drywashers under 10 horsepower (hp) may be considered casual use as long as
the activity only results in no or negligible disturbance.

43 CFR 8340.
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2.2.1 Cumulative Effects

Within certain aregshe cumulative effects of activities thatividually would normallybe
considered casual ussayresultin more than negligible disturbanadenthe activity is
conducted by a groypt a larger than usual seabr over time.Whether these activities are
conducted by an individual or a group, they are not considered casaaicussguire &otice or
Plan of Operations

The State Director magesignatespecific areas where individsar grougs must contacthe
BLM before beginning such activitie§.hesedesignated arease established through the
BLMO End use planning process. When established, the responsibl®©Blrfidt/Field Office
must notify the public via publication in tlederal Registeof the boundaries of such specific
areasand such information must be posteeach locaDistrict/Field Office having jurisdiction
over those lands. A party that desires to undertake activities in these areas mustenotify
District/Field Office prior to ®@mmencing such activitiesSeeSection 8/ LandUse Plans for
guidance on the cumulative effects of casual use activities.

Where an individual or group intends to condtatual use activitiesithin one of these
designated areatheymust contacthe District/Field Office a minimum of 15 calendar days
before beginning activities Within that 15day period, thd®istrict/Field Office will determine
whether a Notice or Plan is required or that the activity is casualnagsdoes not contribute to

the cunulative effects of other disturbance in the aegal notify the individual or groupf such
finding in writing. Where required, submission and review of the Notice or Plan of Operations
must confornto the requirements of 43 CFR 3809.300 through 3809838 CFR 3809.400
through 3809.434whichever is applicable

2.2.20ccupancy

Under43 CFR 3715.6, occupancy on the public lands longer than 14 days in amta9@eriod

within a 25mile radius of the initially occupied site, for purposes of condgdttivities under

the Mining Law, does not qualify as casual use and must be conducted under a Notice or a Plan
of Operationg. Occupanciesnust be authorizebly theDistrict/Field Manageunder the Use

and OccupanciRegulationsat43 CFR 3715.The infamation reporting requirements 48 CFR
3715.32 must be met through the submission of a Notice or a Plan.

2.2.3 Operator Notification

Official communications with the operator concerning their proposed activity must be made in
writing. A decision willbe issued when tHaistrict/Field Office makes a decision that the
proposed activity does not qualify as casual(see Appendix A, Template 2122 Proposed

Activity does not qualify as Casual UséNhere théistrict/Field Office is simply requesting
additional information, a letter may be the most appropriate communication.

® 43 CFR 3809.31(a).
43 CFR 3809.5.
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ChaptC®prer3ati ons Conducted Under Not

This chapteprovides guidance for processingtice-level operations conducted under the
regulationsat43 CFR 3809.300 through 38396. A Notice is required for exploration activity,
greater than casual use, causing surface disturbascscods or lessropublic lands’ Activity
causing more than negligible disturbariection 2.2 Not Casual Uskat does not qualify as a
noticelevel operation, including all mining, must be conducted under an approved Plan of
Operations (Section 4.1 Requirement to Fillan of Opeations).

The following are sectichy-section descriptions of the filing, reviewirand operating
requirementgor noticelevel operations

3.1 Pre-January 20, 2001INotice-Level Operations

Specific provisions of the regulatioapplyto noticelevel operations that were on file with the
BLM on January 20, 2004

3.1.1 Continued Pre-2001Operations

Under 43 CFR 389.300(a) anoperator identified ira Notice on file with the BLMon

January 20, 2001yas authorized toonduct operations f& years aftethat dateunder the

terms of the existing Notice and the regulations in effect immediately before thafTtate

ability to continue operatintdhroughthe provisions of 43 CFR 3809.300éppliedto all Notice
operations that were on file with the BLM on January 20, 2001, even those operations that would
haverequired a Plan of Operations under 43 CFR 380%&daise they were for mining

activities rather than exploration activities

An operator maynodify such Notice operatiors theDistrict/Field Manager may require a
modificationunder43 CFR 3809.330 and 3809.3&EeSection 33 Notice Modificatior).

3.1.2 ExtendedPre-2001Notice

PreJanuary 20, 2001, Notices that were extende@ j@ars under 43 CFR 38@33may

continue to be extended (see Section 3.4.2 Notice Extension). Howfeelaauary 20, 20Q3
operations conducted under the termaréxtended Notice aresubject to thenforcement and
otherprocedural requirementsf the currensurfacemanagementegulations.In addition,

before operations may continue under an extended Notice, the operator must provide the BLM
with an acceptable finaral guarantee (see Chapter 6 for the reclamation cost estimate and
financial guarantee review and acceptance requirements).

The ability to continue operating on an extended Natfter January 20, 2008pplesto all pre-
2001Notice operationseven those operations that woutdquire a Plan of Operationsder43

" 43 CFR 3809.21(a).
843 CFR 3809.300.
943 CFR 3809.333.
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CFR 3809.11.The operator may modifhe extended Noticer theDistrict/Field Manager may
require a modificatiomnder43 CFR 3809.330 and 3809.33dowever, if the modification
materiallychanges the terms of the original Notice or allows surface disturbance outside the
outline of the acreage described in the original Notice, the operations will be subject to all
provisions of the current surface management regulations.

3.1.3 Change ofOperator on Pre-2001 Notice

If there is a change of operator tpr&2001Notice on file with the BLM, the new operator,

upon satisfying the financial guarantee requirements of 43 CFR 3809.552, assumes the roles and
responsibility of the previous operatdfsee Section 3.3.6 Change of Operatdtie new

operator is not required fide a new Notice under 43 CFR 3809.301 or Plan of Operations under

43 CFR 3809.401

3.1.4 Modified Pre-2001Notice

The operator may modifwr theDistrict/Field Manager mayaequire a modificationas provided
at43 CFR 3809.330 and 3809.331 the modified Noticedoesnot alter the terms of the Notice,
i.e., does noinclude additional acreage otherwise make any material chandke operator

may continue toconduct oper#ons under the regulations in effect immediately before

January 20, 200" To be able to continue operating under the original Natfeeterms of the
Notice, including operatiorfgcilities and activitieslescribed in the Notice, may not be modified
in any material way|f the proposed modifications will cause material changes to th2Qire
notice, then the new activities and surface disturbance are subject to current regilations
Material changes are defined in the regulat@sis

Changes thatlisturb areas not described in the existing Notice; change your
reclamation plan; or result in impacts of a different kind, degree, or extent than
those described in the existing Notice.

3.1.5 Additional Acreage on Pre-2001 Notice

When a modified Noticencludes operations on any additional acreage not identified in the pre
2001 Notice, the operations on that additional acreage are subject to all provisions of the current
surfacemanagementegulations, including 43 CFR 3809.11 and 3809?2The operair may

be required to submit a Plan of Operations under 43 CFR 3809.401, if the modification causes
the total unreclaimed disturbance to exceadres, or if the proposed operations meet one or

more of the criteria requiring a Plan of Operatiolisa Pln of Operationss filed in these
circumstances, the entirety of the operatigrsibject to the current regulationBefore the

additional surface disturbance may occur the Notice must be accepted or Plan of Operations
approved, andn acceptable fin@ral guarantee must be provided to the B{dde Section 6.1
Financial Guarantee Requirements)

9BLM Form 38095, Notification of Change of Operator and Assumption of Past Liability.
143 CFR 3809.300(c)(1).

1243 CFR 3809.300(c)(2).

1343 CFR 3809.331(a)(2).

1443 CFR 3809.300}€2).
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3.1.6 Expired Pre-2001Notice

If the pre2001Notice expirs because theperator fakdto notify the BLM as tats intent to
extend the Notice on or befafee expiration datehadnot provided additional information
within the specified timeframer hadnot provided a financial guaranteéln the specified
timeframe(seeSection 34 Notice Term and Section3BExpired Noticg, the operator may file a
new Ndice or Plan of Operationsubject to all provisions of the current surface management
regulations, including 43 CFR 3809.11 and 3809.21.

3.2 Filing a Notice

3.2.1 Required Filing

For exploration activity greater than casual asd which causesurfacedisturbance ob acres
or less of public landshe operator must filacomplete Notice with theesponsible BLM
District/Field Office 15 calendar days before commencing operatidndining activity,
regardless of acreage disturbed, may not be conduntist a Notice filed under the current
regulations.

Figure3.2-1, Filing and Reviewing a Notic@resents the main operator responsibilities in filing

a Notice andhe BLM District/Field Officed sesponsibilities in reviewing the filingProposed
operaions that require submittal of a Plan of Operations are addressed under 43 CFR 3809.11
(see Section 4, Requiremento Fle a Plan of Operations

3.2.1.1 Complete Notice

TheBLM does not require that a Notifiéing be on a particular form. Howevéar a Notice to
be considered complete under 43 CFR 3809.301(b), the operator must ppmadieoperator
information, activity description, reclamation plan, aadilamation cost estimatRCE). An
example format for a Notice submission is provideAppendix Ci Example Formatd;ormat
3.2-1 Notice

3.21.2Notice Content

The content requirements for a Notice are listed below and should be applied as thoroughly as
needed in order to understand what the operator is proposhecontent of the Nat will
determine whether the operatiqualifies as a notickevel operatiorandwill not caus&JUD.
TheDistrict/Field Office will not require the submission of operational details that are not
relevant to this objective.

1543 CFR 3809.21.
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Figure 3.21 - Filing and Reviewing a Notice
(1 of 2)

Notice filedby the operatoin the BLM District/Field Office

with jurisdiction over the lands involved3809301(a) o i ds to th
Required Information to be considered complete < perator responas to the
3809.301(b) BLM information request
A Operator Information 3809301 (b)(1) A

¢ Name, addresghone taxpayer identification

number

¢ BLM serial number of involved unpatented claims

¢ Pointof-contact for corporations "

¢ 30-day notification fo any changén operator BLM notifies the Operator

A o e the Noticeis not complete
A Description ofActivities - 3809301(b)(2)

¢ Measures to prevent UUD pe_:rh_B:B(iSB;l(b) and(c)

¢ Maps showing all activity and facility locations within 15 days

C Schedule ofctivities T

Reclamation Plan Requirement3809301(b)(3)
Reclamation Cost Estimate€3809.301(b)(4)
Additional information required by BLM 3809.301(c) No

> > >

A

v

TheBLM reviews theNotice within 15days to @étermine
if the operator has submitted all information required un .| Is the Notice complete
3809.301(b) and (¢)3809.34(a); and to determine that | per 3809.301?

the operation qualifies as a Notilevel operation under
380921.- 3809313(e)

The BLM notifies the operator if certaactiors are

requiredunder- 3809.3130 process the Notice:

A TheBLM requiresadditional time to complete
review, not to exceetl5 days 3809313a) @ @ k=== === == = = =

A Operator must consult with the BLM on access
routes- 3809313(c)

A The BLM determines an onsite visit is necessary
3809313(d)
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Figure 3.21
Filing and Reviewing a Notice

(2 of 2)

3-5

!

Operator resubmits revised Notice
See 43 CFR 3809.3(H) and (b)

\4

The BLM evaluateghe Notice:
1 Will the operation as proposed
cause UUD?

BLM HANDBOOK

A

TheBLM Field Office (FO)
notifies the operator of any
specific modification needed to
prevent UUDI 3809.313(b)

\ 4

TheBLM FO notifies the operator
that the Notice is complete and the
operation as described will not

cause UUD- 3809.312(a) and b

\ 4

BLM FO issues a decision as to thg
amount of the requiredrfancial
guarantee 3809.554(b) (BLM
notification and financial guaranteg
decision should be combined into &
single decision to the operator)

A

Operator provides BLM with an
acceptable financial guarantee
3809.312(c), .500(b), and .503(c)

A\ 4

TheBLM notifies operator that the
financial guarantee is acceplt
3809.312(c) and 500(b)

A\ 4

Operator may commence operatio
- 3809.312(c)500(b), and .503(c)
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3.2.1.2.1 Operator Information

The operator(s) must provide their name, mailing address, phone number, U.S. taxpayer
identification number, anthe BLM serial number(s) of any unpatented mining claim(s) where

the disturbance would occtft.If the operator is a corporation, the filing must identify one

individual as the point of contact. Procedures for dealing with individual taxpayer iderificati
numbers (Social Security number for an individual) and other protected privacy information are
addressed in Chapter 13 Records Management. This issue is addressed in 43 CFR part 2, subpart
G. The Collection and Billing System (CBS) also has procedules that prohibit the release

of a personds Soci al Security number.

3.2.1.2.2 Activity Description

A complete Notice must include a description of the proposed activity with a level of detalil
appropriate to the type, size, and location of the activitye descriptiod must include:

1 The measures that the operator will take to not cause UUD during operations.

1 A map showing the location of the project area in sufficient detail for BLM to be able to
find it and the location of access routes the operatends to use, improve, or construct.

1 A description of the type of equipment the operator intends to use.

1 A schedule of activities, including the date when the operator expects to begin operations
and the date the operator expects to complete rectamat

3.2.1.2.3Reclamation Plan

TheNotice mustdescribehow the operator will complete reclamation to the standards described
at43 CFR 38091208 The operator must provide sufficient information for the BLM to assess
the adequacy of the proposed rewdion plan. This maivolve the operator providing a
description of the equipment, devices, or practices they propose to use during reclamation to
meet the performance standar@ee SectioB.3, SpecificPerformance Standards for Notices

and Plans oOperations, anBLM HandbookH-30421, Solid Minerals Reclamation Handbgok
for additional guidance on the reclamation requirements.

The reclamation plan must provide for the regrading and reshaping of disturbedvheras
applicable Typical reclamatin plans should include a description of the equipment to be used,
slope grade, location and size of any runoff controls, esessons, etc. A pogjrading
topographic map showing the planned regrading, though not required, can be the best way to
illustrate the regrading plan.

The reclamation plan needs to describe the locgtianispecies, seeding or planting rates, and
any treatment methods proposed t@séablish vegetation over disturbed arealso, the plan

43 CFR 3809.301(b)(1).

17 43 CFR 3809.301(b)(2).

18 43 CFR 3809.301(b)(3).
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mustpropose the criteria for whatould constitute successful revegetation and describe any
additional measures, such as temporary fencing or noxiouscmsaol, whichmight be used on
the reclaimed area.

Where applicable, the reclamation planstdescribe how drill holes are goinglie plugged.
TheDistrict/Field Officed seview mustverify thatpluggingproceduresvill be in compliance
with applicablestatedrill-hole plugging requirements.

3.2.1.2.4Reclamation Cost Estimate

An estimateacceptable to the BLMf the cost to fullyreclaim the operationas requirect43
CFR 3809.55Zsee Section 6,Reclamation Cost Estimates)ust be included for thidotice
filing to be considered complet®2 The RCEmust be based on the standards set fir3 CFR
3809.554(apnd adequate tmeet all operator obligations identified in the reclamation.plan

3.2.2 Reviewing the Filing
3.2.2.1 Completeness

Within 15 calendar days of receipt of a Notittee District/Field Office will review the filing to

determinsf it is completeaccordingo 43 CFR 3809.301(Bjand includes the operator

information, activity description, reclamation plan, &@Eas discussed in Section 3.2,

Notice Content The reclamation plan mustcludeall reclamation, closur@and post

reclamation requirements eded to meet the performance standards described at 43 CFR
3809.420.TheDistrict/FieldOf f i ced6s review must determine th
not only complete but also accurate.

3.2.2.2Unnecessary or Undue Degradation
The BLM review is taconfirm thatthe operations conducted under theticewill not cause
UUD. This means determining that there is a reasonable expectation that the proposed operation
will:
f  Complywith the performance standartls
1 Comply with the terms of the filed Notice

1 Complywith other Federal anstatelaws related to environmental and cultural resource
protection

1 Conformto the requirements &3 CFR3715
As part of this review, thBistrict/Field Office will, wheneveipossible, conduct amnsitevisit

prior to cetermining if the proposed operation vaduseJUD. As part of thionsitevisit the
BLM will document all existing disturbance.

1943 CFR 3809.301(b)(4)

2043 CFR 3809.311(a)

2143 CFR 3809.420.
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3.2.2.3 Enforcement Program

TheBLM review and acceptance of a Notice is part of its enforcement program to ensure that
opeitors comply with their legal responsibilitynot causéJUD (see Section 9,Enforcement

Actions). Any decision concerning the need, amount, acceptalaliy/or forfeiture of a

financial guarantee mlsopart oftheBL MG0s comp | i an c progam/outnetanf or c e me
approval of the Noticésee Section 6,Financial Guarantee Requiremeénts

3.2.2.4 Additional Information

TheDistrict/Field Managemay require the operator to provide additional information to ensure
that the operations will complyith the regulationg? For example, th®istrict/Field Office

may require some fairly simple baseline information, such as the depth to groundwater, or
specific operations information, such as the nature and types of drilling fluid additives to be
used. However, theDistrict/Field Office should not require the operator to submit details that
are not relevant to determining whether the operations will cause UUD or otherwise qualify as
noticelevel operations.

3.2.2.5 Additional Reviews

If the District/Field Managetakes any action listeat 43 CFR 3809.313perationshaving
otherwise fileda complete Notice angrovidedthe BLM with an acceptable financial guarantee
will not begin until the action is completed and any additional conditions areeshtigf
additional reviews are being requiradcording to43 CFR 3809.313he responsible BLM
District/Field Office mustgive written notice to the operataithin 15 calendar days of receipt
of the complete Notice.

3.2.2.5.1Additional Review Time Nealed

Wherea complete Notichas been submittetut theDistrict/Field Office needs additional time
to review the Notice to ensure theposedperation will not causgUD, the District/Field
Managemwill immediatelygive written noticdo the operatorOpemations may not begin until
the District/Field Office has completed its review. Tlastrict/Field Office review is limited to
15 additional calendar days

3.2.2.5.2Modifications Required

If the District/Field Office notifies the operator that tidotice must be modified to prevent
UUD, the Noticemust be modifiedhefore operations may commerféeThe District/Field
Manager will provideawritten notificationinforming the operator that a modification is
necessary.

243 CFR 3809.301(c).
%343 CFR 3809.313(a).
%443 CFR 3809.313(b).
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3.2.2.5.3Access Routes

Any concernswith existing and proposed access routesst be addressdufore operations may
commence®

3.2.2.5.40nsite Visits

If the District/Field Office determineghatadditional time is necessary to condanbnsitevisit,

operations may not commencatilithis site has been examin®dAny concerns arising from

the visit must beesolvedotheBL M6 s sati sfaction before operat
cannot be conducted within the initial-t&lendar day review period, the BLM will notify the

operator and include the reason(s) for the delay.

3.2.2.5.5Plan Required

If the District/Field Office notifies the operatdhatthe proposed operation does not qualify as a
noticelevel operation under 43 CFR 3809.21, the operator must subnobgeidapproval ofa

Plan of Operations before beginning operatidnBor example, bulk sampling that proposes to
remove 1,000 tons or more of presumed ore (taking into consideration all material to be tested,
whether or not it ultimately is determined to be grade material) requires the operator to file a
Plan of Operations. Onsite fieldcale testing using chemicals such as cyanide or sulfuric acid to
evaluate leachability (e.g., test heaps) doegnalify for a Notice and must be done under a

Plan of Orations, regardless of test sample size. Areas closétirmad vehicleuse require a

Plan of Operation® In addition, mining may not be conducted under a Notice filed under the
current regulations.

If the District/Field Office determines that theqposed project has been segregated by filing a
series of Notices for the purpose of avoiding filing a Plan of OperationBjdtrect/Field Office
will notify the operator that@an is required®

TheDistrict/Field Manager will issue the determinatitbrat the proposed operation does not
qualify for a Notice in a written decision that includes the appropriate appeals proysgens
Appendix A, Template 3:2, Proposed Operation does not qualify as a Njptice

3.2.2.6 Coordination with Other Agencies

Other Federalstate and local agencies may require similar information concerning the proposed
operation. The BLM should coordinate its information requirements with these other agencies to
arrive at a standard level of detail. Since no particular femequired, the use of information

required by other agencies, where appropriate, can be used totbatidfy MG60s Not i ce con
requirements. If appropriate under existing agreements the BLM hastatithnd/or local

agencies, thB®istrict/Field Office will ensure the appropriastateor local agency is provided a

copy of the Notice.

%43 CFR 3809.313(c).
%43 CFR 3809.313(d).
2743 CFR 3809.313(e).
%843 CFR 3809.11(c)(5).
2943 CFR 3809.21(b).
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3.2.2.7 Multiple Op e r a Filmgss 6

If two or more operators file Notices (or Plans of Operations) on the saméa®BhM will

notify the respective operatoasd dentified mining claimantef thepotentialconflict.
Resolvingmining claimownership ol Notice and/or Placonflict is a matter between the
private parties A conflict does notvarrant the BLM taking any action under 43 CFR 3809.313
that would delayperations from commencing-he BLM will review each Notice basesblely
onits obligationto preventJUD.*

If, because of mutually exclusive or conflictiagtivity, the BLM is not able to determine
whether the operat(s) will causdJUD, theDistrict/Field Managemay suspenthereview
until the conflict is resolved. Thruspensiomill be issuedn the form of a decisio(see
Appendix A, Template 3:2, Processing Notice or Plan Suspended

3.2.3 Operator Notification

Official communicationsvith the operator concerning the Notice filing must be made in writing,
whether it isn the form of a lettemotice or decision A decisionwill be issued whethe
District/Field Office takesfinal action ona Noticeor when theDistrict/Field Office determies

the amount of the required financial guarantee (see Appendix A, Templ&elRfrmination

of Required Financial Guarantee Amauridowever, vihere theDistrict/Field Office is notifying

the operatothatspecific informatiornis needed for the Notcfiling to be complete, a letter may
be the most appropriate communication.

3.2.3.1Incomplete Filing

If the Notice is incompletehe District/Field Managewill give written notice tahe operatoof
the additional informatiorequired® Prompt notifcation is necessatg comply with the
requirement in the regulations to make a determination withicalendar days dfefiling.
Appendix A, Template3.2-4, Notice Not Completgprovides an example notification to the
operator thathefiling does nd meet the requiremenés 43 CFR3809.301.

3.2.3.1.1Written Notice Required

The BLM District/Field Managemustgive written notice ofhose areas deemed deficiehe
District/Field Manager may, at his or heiscretion, suggesorrective actionsor any identified
deficiencies.

3.2.3.1.2Unacceptable Reclamation Cost Estimate

A Notice is not complet# the RCEis not acceptabl& For example, th8LM must advise the

operator to incorporate the appropriate administrative costs if they areloled in theRCE
TheresponsibldBLM District/Field Managemaysuggesprocedures for determinirgpecific

cost components or may provide the operatorthidB L M6 s cost esti mate for
proposed operation.

3043 CFR 3809.311.

3143 CFR 3809.311.

3243 CFR 3809.554(b).
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3.2.3.1.3Timeframes

The timefranes identified at 43 CFB809.311, 3809.312 and 3809.313 are not effective until the
District/Field Office determines that the operator has filed a complete Notice. The Notice is not
complete until thdistrict/Field Office receives all of the informatiaequested®

In requesting additional information from the operator,District/Field Manageshould attempt

to identify all deficiencies in the initial review and notification, and mstablish a timeframe
within which the additional information mule submittedIf a timeframds included, the
notification will let the operator know that the BLM will discontinue processing the Notice if the
required information is not submitted in a timely manner.

TheDistrict/Field Office will review, within 15calendar days, any additional information
submitted by the operator.

3.2.3.2Complete Filing

TheDistrict/Field Managemust notify the operator whehe Notice isdetermined to be
complete andssuea decision on the amouot therequiredfinancial guaantee.

The notification must be in writing, specifying the date the Notice is complete. This notification
must be made within 1&alendadays of receipt o&n acceptablblotice3* The notification

must include a statement that the BLM has determiregdltle operation as proposed will not
causeJUD.

When the BLM has receivedRCE and finds that it is acceptabtée District/Field Manager

must provide the operator with a written decision which will state the amount of the financial
guarantee require@ee Appendix A, Template 33 Determination of Required Financial
Guarantee Amoult® The decision will state that operations may not commence until an
acceptable financial guarantee has been obligated by the(B¢dMSection 6,Reclamation

Cost Estmates)or the operation A copy of this decision must be provided to the BLM office
responsible for adjudication of the financial guarantee.

Notification that theNoticeis completeand the decision on the amount of the required financial
guaranteavill, where practical, be combined into a single decision.

3.2.3.3 Modification Required

The District/Field Manager must notify the operator to modify a notice when necessary to
preventUuD.

3.2.3.3.1 New Operations

When a modification is requiretliring the initial completeness reviethe District/Field
Manager willnotify the operatothat the Notice will cause UUD and modification is required

3343 CFR 3809.311(c).
3443 CFR 3809.311(a).
%543 CFR 3809.554(b).
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before the BLM can accept the Notice. In the notification, the District/Field Manager will
inform the operatr that operations must not begin until tdetice is modified to prevent UUD.
The District/Field Managewill provide written notification tohe operator° Thenotification
will state the reasdg) for which the noticevas determined to cause UUWEeeAppendix A,
Template 3.5, Modification Requiredl

3.2.3.3.2 Existing Operations

At any time, the District/Field Manager may require the operator to modify the Notice to prevent
UUD.*" When a modification is required, the District/Field Manager pritivide written
notificationinforming the operator that a modification is necessagyrevent UUD. The

notification will include theeason(s) for which the notice was determined to cause UUD.

3.2.4 Authorization

The BLM does not approve a Noti@nd herefore notice review does not require an

environmental review under NEPA.The BLM accepts Noticéilings, andreviews a complete

Notice to ensure the proposed operation qualifies as a +ietiekeoperatioraccording ta43

CFR 3809.11 and that the optar is able to conduct the proposed operatwitisout causing

UUD. The BLM will not i ssue ;howeler deDstricFeldiappr ovi
Office will issue a decisiorDetermination of Required Financial Guarantee Amdsee

Appendix A, Template 3.23), stating the amount required for the financial guarantee.BLiMe

office responsible for adjudicating financial guaranigiisissue a decision on the obligation of

the financialguarantee

Any decision concerning the nefat, amounif, and/or acceptability ahe RCEis considered

part oftheBL M6 s compl i ance and enforcement responsi
Notice. The BLM office responsible for adjudicating financial guaranteesnaiify the

operator and other affectedtigies when the BLM obligates a financial guarantee for the Notice

A copy of this decision will be provided to the BLMSstrict/Field Office. Decisions concerning
therequiredfinancial guaranteamountalsodo not require aenvironmental review under

NEPA. All compliance and enforcement decisions amveversubject to appeal under the
provisionsat43 CFR 3809.800 tbugh 3809.809.

Thenoticelevel operation may be subject to authorization under the Use and Occupancy
Regulations at 43 CFR 37°P5f the proposed operations involeecupancy (e.gplacement of
fences, gates, signs or occupancy at the site). Any proposed occupancy associated with notice
level operations must be approved by Ehstrict/Field Manageraccording tahe 3715

regulations.

A completed Notice constitutes difghway vehicle (OHV) authorization areas designated as

Al i mi t erahd vehicte use,fa$ definbg 43 CFR 8340.45(h). A separate authorization

under 43 CFR 8344.1 and subpart 2930 is not required for deticee | o per ati ons i n
areas.

%43 CFR 3809.313 (b).

3743 CFR 3809.331(a)

3843 CFR 3809.312(a).

3943 CFR 3809.312(d).
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3.2.5 Commencing Operations

If theBLM does not take any of the actions described in 43 C3tR.313, the operator may

begin operationafter15 calendar daysom the date th®istrict/Field Office receivel the

complee Notice andhe BLM hasobligateda financial guarante® If the operator does not
receive an acknowledgement from the BLM, or has any doubt about thhelgteM received

the complete Notice, the operator should contact the office to which the Nassalwitted If

the BLM provides the operator with a written notification that the review of the Notice has been
completed before the end of the-d&lendar day period and the BLM t@digatedthe financial
guarantegthe operator may begin operations.

Operationsonducted under a Noticeust meegll applicableperformance standard$see
Section5.3, SpecificPerformance Standards for Notices and Plans of Operafoorasfull
discussion of the applicable performance standards.

3.3 Notice Modification

3.3.1 Modifying a Notice

The operator may submit a modificationitNotice at any timgif the operatowanisto

materially change or modify the Notice activify The operator is required to modify the Notice
before any material changes are maxthe operatiot> Material changes are changes that
propose to disturb areas not described in the Notice on file with the BLM, change the
reclamation plan, or change the type, intensity, or scope of activity. The operator must submit a
Notice modificaton at least 15 calendar days before making any material changes to the
operation. Information required for the Notice modificationas43 CFR 3809.301(bjand the

review process is similar to that required for the original NotiClee operator must natodify

the activity/operation described in the curriiotice until the modification &s been reviewed

and accepted.

3.3.2 BLM Required Modification

At any time the District/Field Managemay requireghe operator to modifthe Notice to prevent
UUD.* Modification may be required by the BLM based on results of a compliance inspection,
a change in site conditions, or availability of new information.

When a modification is requirethe District/Field Manager willprovidewritten notification
informing the operator that a modification is necessdarnye BLM will require the operatdo
modify the Notice when UUD is occurrirelpd whenevethe District/Field Manager determines
a modification is needed to prevent UUD from occurring.

‘943 CFR 3809.312(a).
*143 CFR 3809.420.

243 CFR 3809.330(a).
343 CFR 3809.331(a)(2).
443 CFR 3809.331(a).
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3.3.3 Modification Review

TheDistrict/Field Office will review the Notice modificatiom the same mannas anew
Notice*® The District/Field Office will provide a written notificatioio the operatoproviding
the datea complete Notice modificatiomas acceptedif the modfication results irthe
District/Field Office establishinga newRCE, theDistrict/Field Managemwill issue a decision
settingthat newamount.

3.3.4 Commencing Operations

Exceptin the instance where immediate action is necessgryeventUuD, the orator must
providethe BLM an acceptable financial guarantee that meets the requirements of the
regulaticGJns andk obligated bythe BLM before beginning operationader the modified
Notice*

3.3.5 Continued Operations

Unless otherwise directed by th&M District/Field Manageito preventJUD, operations
descibed in the originaNoticemay continugp e ndi ng compl eti on of BLM®G:
proposed modification.

3.3.6 Change of Operator

The operator must notify the responsible BDN&trict/Field Office, in writing, within 30

calendar days of any change of operator or corporate point of contact, or of the mailing address
of the operator or corporate point of confdcThe operator must notify the responsible BLM
District/Field Office using Form 380%, Change of Operatpof any proposed change of

operator. The BLMDistrict/Field Office must approve the operator change subject to

satisfactory financial guarantee being accepted and obligated to cover the proposed operator.
The BLM District/Field Office will updateLR2000accordingly, as soon as possible.

3.4 Notice Term

34.1Initial Term

A Notice remains in effect fd years from the date the BLMsued a decision on the amount of

the required financial guarant&enless the operator requestsatibe be terminated before that
date or the BLM nullifies a Notice as part of an enforcement action under 43 CFR 3809.602 (see
Section 9.2Enforcement Actions) The BLM decision establishing the amount of the required
financial guarantemust state theffective date and expiration date of the Notice.

4543 CFR 3809.330(b).

“°43 CFR 3809.312(c).

743 CFR 3809.301(d).

4843 CFR 3809.332.
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3.4.2 Notice Extension

An operator may exterttie Notice for an additiona yearsaccording ta43 CFR 3809.333. The
Notice may be extended more than once.

3.4.2.1 Notification

To extendthe original Notice, theoperator must provide tHeistrict/Field Managerwith written
noticeon or before the expiratiahate indicatingthe operatointendsto continue operations
under the terms of the existing Notice for an additi@ars. A Notice may not be égnded if
it has already expired.

Any information required for a complete Notieecording ta43 CFR 3809.301(bjhat has
changed or was never provided in the origfiilg must beincludedin the extension
notification. Further,the operator must prvide arevisedRCEbasedupon theproposed
operations

Regardless of when the operator providesxtension notification or when the operator
providesthe BLM with an acceptable financial guarantee, the Notice expirationsiatgears

from thedate tle BLM issued a decisiometermination of Required Financial Guarantee
Amount(seeAppendix A, Template3.2-3), as to the amount of the required financial guarantee

If a decisionhas beelissued by th®istrict/Field Manager establishing a revised costiraate

for an entire operatiomnd the operator requests a Notice extensi@ompliance with the
regulations’® the Notice expiration date is teyear anniversary date of that decision. Normally
this situation would occur when the Notice is modified.

TheDistrict/Field Managemay consider an extensioaquestinytime within he 2-year term of
the Notice.

34.2.2 Notification Review

Where the BLM has received notificatiohan extensiontheDistrict/Field Managemust

review the original Noticerad any additional information submitted by the operator to verify that
(1) theNotice qualifies for an extension (i.¢hat it has not already expired2) the operation

will not causeJUD, and(3) all information required for a complete Notitaas beesubmitted,
including an acceptablevisedRCE If it is determined the Notice is completad the

operations as described in the filing will not cause YtiaDistrict/Field Managemustissue a
decisionas tothe amount of theequiredfinancial guaratee(seeAppendix A, Template 3:3,
Determination of Required Financial Guarantee Ampunt

If the District/Field Manager determines that thietice has already expiretthe BLM will notify

the operator that the Notice cannot be extended duetothe oaparab s f ai | ur e t o
requirements at 43 CFB809.333 and 3809.335ee Appendix A, Template431, Notice

Expired.

4943 CFR 3809.33.
043 CFR 3809.301(b).
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Where an operator has filed for an extensiotheNotice and the operator is also in
noncompliance, the responsible BLM offisél notify the operator of this noncompliance and
any corrective actions necess@ge Section 9, Enforcement Actions) The existence of an
outstanding noncompliance ordeitl not, by itself, preclude a Notice from being extended.
However,where asuspension ordear immediate temporary suspension otles been issued,
anextensiorwill be withheld until such time as the order has been terminated.

34.2.3Conditional Extension

When the operator notifidhe BLM of its intent to extend the Notiaa or before the expiration
date, but th®istrict/FieldManagerdetermines that updated aditional information is

required, and that information cannot be obtained before the expiration date, the Notice may be
extended, conditioned upon the receipthef required information.

WheretheNotice has been extendsdbject to certain conditiongheoperator andDistrict/Field

Office must promptly takéhe requiredactiors toensureghose conditionsre addressed-or the

BLM, the required action may inalenotifying the operator of the required informatiee
Appendix A, Template 3:2, Conditional Extensionor issuing a decision on the amount of the
required financial guarant¢see Appendix A, Template 32 Determination of Required

Financial Guaaintee Amount Whether it is a letter requesting additional information or a
decision on the amount of the required financial guarantee, the communication with the operator
must include a due date when the informatadbr financial guarantee must beopidedand a
statement that failure to provide tfegjuiredinformation and/or acceptable financial guarantee
within the specified timeframe will result in the Notice expiring immediately upon conclusion of
the timeframe.At that point, he BLM will notify the operator that the Notice has expjtbdt

all activities except for reclamation must ceas®l that the operator may submit a new Notice

or Plan of Operations if the operator intends to continue operations (see Appendix A, Template
3.4-1, Notice Expired).

3.4.2.3.1Additional Information Request

Where theDistrict/Field Managerrequires thesubmission of additional informatipthe operator
must submit the required information within 30 dafilure to provide the required

information within thespecified timeframe will result in the Notice expiring immediately upon
conclusion of the timeframe unless District/Field Managerdetermines an additional

information request is warrantetf. the District/Field Managerdetermines that additional
information not originally requested or received is necesaynanagemay issue one

additional request for information. The operator must submit the required information within 30
days of this second notification. Failure to provide the required infamwithin the specified

time will result in the Notice expiring immediately upon conclusion of#sponse periofsee
Appendix A, Template 3-1, Notice Expired.

3.4.2.3.2ncreased Financial Guarantee Required

Where an increase in the amount of éiesting financial guarantee is required, the operator must

provide the BLM with a acceptabl&nancial guarantee within 60 days frahe datevhenthe

District/Field Manager issues thaecision on the amount of the financial guaralsee

Appendix A, Template 3.23, Determination of Required Financial Guarantee AmpuRtilure

BLM HANDBOOK Rel.3-336
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to provide an acceptable financial guaramteeeasevithin the specified timeamewill result in
the Notice expiring immediately upon conclusion oftiheeframe A noncompianceorder may
also be issued for failure to maintain an adequate financial guafaageAppendix A, Template
9.2-1, Noncompliance Ordgr

3.5 Expired Notice

The Notice expires whe(l) the operator fadto extendheNotice on or before the expirati

date,(2) failsto provide any additional information required by the BLM within the timeframe
provided, or(3) failsto provide the BLM with an acceptable financial guarantee withitirtie
allowed The BLM will notify the operator that the Noticeshaxpiredthat all activities except

for reclamation must ceasand that the operator may submit a new Notice or Plan of Operations
if the operator intends to continue operations (see Appendix A, TemplateNodice Expireq.

When a Notice expirethe operator must cease all operations, except reclamiatitime
operator must promptly complete all reclamation according to the N@&e=Section7.1,
Activity Conducted under a Noticéor requirements when a Notice expires

If an operatomwishes tacontinue mining operations after expiration of a Notice, the operator
must immediately submit a new Notice or PtdrOperationsif required by 43 CFR 3809.11
Thenew Notice must be accepted or Plan of Operations appramdd financial guarantee
obligatedbefore operationother than reclamatiomay commence again.

3.5.1Inspection

When a Notice has expireds providedat43 CFR 3809.332, the BLMistrict/Field Office will
promptly conduct an inspection to verify whether the operator hathereticlamation

obligations and wilprovidethe operatowith written noticeof its findings including a decision

as to the amount of the required financial guarantee based on successful reclamation. Where
appropriatethat decision would indicate thab financial guarantee is required.

Where the operator has let the Notice expire and has not commenced reclamation or submitted a
new Notice or Plan of Operations, the responsible Bistrict/Field Office must take the

necessary enforcement acti@ig3 CFR 3809.601 through 3809.686d/or 43 CFR 371&ee

Section R, Enforcement Actiorand Appendix A, Template 32Noncompliance Ordér If
necessarythe BLM will initiate forfeitureproceduresf the financial guarantesccording to43

CFR 3809.595 tlough 3809.59%see Section 6, Forfeiture of Financial Guarante@ee

Appendix A, Template 6-3, Forfeiture of Financial Guarantee

3.5.2Closing the Case File

An operatoros reclamation obligationdtheonti nu
Notice until all reclamation requiremerae satisfied® Before the case file may be closed, the
BLM must inspect the sit@otify the operator of any outstanding reclamation requirements, and

143 CFR 3809.335.
243 CFR 3809.335(d).

BLM HANDBOOK Rel.3-336
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ensureall required reclamatiohas beemompleted. TaDistrict/Field Office must not close the
case file until the operator has completed all reclamation obligations, or in situations where the
operatoffails to reclaim the operatiothe BLM completes the reclamatiom such cases, the

case file may neetb remain open untthedebt is collected or written off.

When theDistrict/Field Managelis notified thatoperations have ceased and reclamation is
complete before the Notice expires, istrict/Field Office will promptly conduct an inspection
to veify if all reclamation responsibilities have been fulfille@he District/Field Managewill
notify the operator in writing of its findingsee Appendix A, Template 35 Reclamation
Required. The District/FieldManagemaythen terminate the Noticéand close the case file
(see Chapter Zessations and Abandonment)

5343 CFR 3809.332.
BLM HANDBOOK Rel.3-336
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This chapter explains the op®istxcttFeld@fsf ifadsd g
review and approval procedures for arPté Operations. It includes guidance on when a Plan of
Operations is required, what needs to be included in the Plan, the steps for review, approval, or
denial of a Plan, and the procedures to follow when considering a modification to a Plan of
Operatiors.

4.1 Requirement to File a Plan of Operations

A Plan of Operations is required faurface disturbanagreater than casual use, unless the
activity qualifies for a Notice filing* Surface disturbance greater than casualonseertain
special categorlandsrequires the operatoto file a Plan of Operations and receive BLM
approval (i.e.pperations may not be conducted uritierNotice provision of the regulatioas
43 CFR 3809.1(c). Special category lands include the following:

T

Lands in theCalifornia Desert Conservation Are@@DCA) designated by the CDCA

r

plan as fAcontrolledo or Alimitedd use area

Areas in the National Wild and Scenic Rivers System, and areas designated for potential
addition to the system.

Designated Areas of Critical Envitmental Concern (ACEC). This does not include
lands merely nominated for ACEC designation, but lands that have been designated
throughthe land use planning process.

Areas designated as part of the National Wilderness Preservation System administered by
theBLM are subject to the 3809 regulatiorBecause such lands are withdrwam

location, subject to valid existing rightie processing of a Plan of Operatioaguires a

full mineral examination under 3809.18Pand a determination that the mintgigim is

valid before approving the PlarNotethe regulations at subpart 3802 apply to lands

under wilderness review (Wilderness Study Areas). Consult those regulations to process
operations proposed in BLM Wilderness Study Areas.

Areas designated #isc | o0 s e dgoad vehicle osé, Bis defined in 43 CFR 834H).

Note thata Plan of Operationsisotr equi red f or areas with a
if such a designatiolimits travel to existing roads and trails and the surface disturbance
would occur offroad An acceptedNotice constitutes OHV authorization in limited

areas Anapproved Plan of Operations constitutes OHV authorization in limited or

closed areasA separate authorizatiamder 43 CFR 8344.1 and subpart 28300t

requiredfor operations in these areas.

Any lands or waters known to contdederally proposed or listed threatened or
endangered species or their proposed or designated critical habitat t laiss!
allows for other action under a formal lanske plan or tleatened or endangered species

5443 CFR 3809.11.
BLM HANDBOOK Rel.3-336
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recovery plan.Therequiremento file a Plan of Operatiordoes not apply where the
habitat is not occupied unless the habitat
a recovery plan. In proposed or designatedcatihabitat, a recovery plan or land use

plan may be used to establish a Noftan threshold for exploration at less thanGhe

acre disturbance threshold. This threshold would be based upon a programmatic review

of mineral activity in the recovery a@and development of standard operating practices
through consultation betwedime BLM and theU.S. Fish and Wildlife Servicd=\VS).

1 National Monuments and National Conservation Areas administergteByM. A
Plan of Operations is always requirfed surface disturbance greater than casualmse
these areas. In addition, many of these areas are withéh@wihocation, subject to
valid existing rightsand the processing of a Plan of Operatimugiires a fulmineral
examination under 380B0((a) anda determination that the mining claim is valid before
approving the Plan.

1 Lands patented under tB&RHA with Federal mineralsA Plan of Operations is required
for activity greater than casual use on these lantiswhenthe operator does not have
thewritten consent of the surface owner. The requirements at 43 CFR 3814 are also
applicable for processing these Plans.

1 On splitestate lands other than those patented under the SRHA, either a Notice or Plan of
Operations must be filed withe BLM regardess ofwhether the operator haarface
owner consent.

4.11 Existing Plans of Operations

For Plans of Operations that were either already approved or pending approval when the 43 CFR
3809 regulations were promulgated in 2001, the operator does ndbhaoraply with the new

Plan content requirements or the new performance standards unless the operator chooses to have
those sections apply. Instead, the Plan content and performance standards that were in effect
before January 20, 2001 are applicabléll other portions of the current regulations such as the
financial guarantee requirements, inspection and enforcement procedures, appeals processes,
etc., must be followed. See Section 4.6.4 and 4.6.5 for a discussion on processing modifications
to thesePlans.

4.2 Plans of Operations- Overview of Processes

The stages ithe BLM G review ofa Plan of Operations can be divided istogeneral
categories:

1 Completeness review
1 Environmental analysis

1 Financial guarantee establishment

%543 CFR3809.400.
BLM HANDBOOK Rel.3-336
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1 Approval decisio.
1 Monitoring.
1 Reclamation anlosure.

These processes are not strictly sequential. The completeness review and environmental analysis
are iterative, i.e., involve review, evaluation, modification, and reevaluation in order to develop
both a complet®lan and a final environmental analysis. In addition, there can be overlap as the
Plan completeness review may identify issues for the environmental analysis; scoping for the
environmental analysis may target areas in the Plan of Operations where atidétan is

needed to describe the proposed action for study in the environmental analysis do&lament.

review and environmental analysis wikely result in changes to the financial guarantee
requirements.

Plans may also be modified after they approvedeither by the operator or as requiredtihg
BLM. TheBLM decisions approving, approving with conditions, or denying a Plan of
Operations can be appealed or challenged in court. The general relationship between these
processes is shown in tHewchart in Figure 4.2, Plan of Operations Processes

4.2.1Plan Review Timeline

The amount of time required to review and approve a Plan of Operations will vary considerably
depending upon the type and complexity of the activity being proposed,cesqatentially
affected, required level @nvironmentahnalysis, amount of interagency coordination needed,
and level of public controversy.

4.2.2Plan Review Level of Detail and Effort

The intensity of the review effort is determinedtbg BLM & marateto prevent UUD. This

means that the scrutiny during Plan review is determined by the proposed level of activity and

the anticipated impactsA Plan of Operations for a one seasc@acée exploration proposaiill
probablyrequire les&xtensivereview and analysis than a Plan of Operations foB@Qacre

open pit, heap leach operation that is to be conducted oveyeatnine life. The Plan content

and processing regulations at 43 CFR 3809.401 through 3809.411 are to be applied as thoroughly
asneeded to determine whether the operationaailisdJUD while review of operational details

not relevant to this objectivie to be avoided

The level of detail needed in a Plan of Operations should be driven {spsit#ic conditions.

BLM State Offies can develop stagpecific review criteria or checklists, but the BLM reviewer
must exercise considerable judgment in identifying the applicable information and levels of
detail required from the operator and not rely on asipefits-all approach.

BLM HANDBOOK Rel.3-336
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For exampleysuallyit is not important for the operator to specify the size of the dozer that will
be used to reduce a dump slope, only tihatslopewill be reduced to a specific gradi other
situationsthe size of the dozer could be importantdabecaus¢he width of the access road is
limited orbecausé¢he duration or noise level of equipment operationld affecta particular
wildlife species. In these cases, the Plan of Operatustdescribe the size/type of equipment
to be used so th#éhe impacts can be evaluated.

Foramore detailed description of the process regarding the review, approval, aagemeent
of a Plan of Operatiorefer to Figures 4:2 through 4.28.

4.3 Plan of Operationsi Filing and Content

Operators who are remad to file a Plan of Operations must file the Plan in the BLM
District/Field Office that has jurisdiction over the lands involved. A specific form is not required
but the Plan must contain all the information required under 43 CFR 3809.401(b) irodvder t
considered complete. An example format (Formatl4RBan of Operationgor a Plan

submission is provided in AppendixiCExample Formats Additional information on
environmental conditions and reclamation costs is required to be provided u@8et3%c) and

(d), respectively. An operator does not need to provide the information requested under
3809.401(c) or (d) in order for the Plan to be considered complete; however, the BLM may be
unable to process the Plan until such information is provided

Plan content shoulde as specific as necessary the BLM to determinevhetherthe proposed
actionwill cause undue or unnecessdegradation However consideration should be given to
operational flexibility so that frequent modifications are rextessary. For exampken operator
may wish to indicate eange of eartimoving equipment that may be used rathan identify a
specific make and modeDperational flexibility is consideredoaropriate as long thecopeand
intensity of theof theplan is not altered.

4.3.1 PrePlan Coordination

The BLM is available to meet with the operator and other local, state, or Federal agencies that
may be involved in the approval process to discuss (1) what to include in the Plan of Operations
and (2) what mabe needed to support the NEPA analysspecially for large projectdt may

be beneficial to all parties for the BLM to informally review a-pt&n, conceptual plan, or study
plan prior to the formal filing of the Plan of Operations to give the dagegaidance on what to
include in the submission and how the review process will be conducted.

PrePlan discussions are especially beneficial when extensive baseline studies are necessary to
support NEPA review of a Plan, where collection of baseling idainticipated to take several

years, or where cost recovery is required. The more common types of baseline studies include
(1) rock characterization for acid rock drainage (ARD) analysis, (2) hydrologic baseline studies,
(3) wildlife and planinventoies, and (4) cultural resources inventories. To ensure the Plan of
Operations approval process proceeds in a timely manner, operators need to provide sufficient
waterrelated baseline data to the BLM when the Plan is submitted. For example, groundwater
baseline data to support review of a Plan involving a large-lezegh metallic mining operation

may require 2 years to collect and the drilling of several deep monitoring wells. Advanced
planning with the operator for this type of baseline data colleigiencouraged.

BLM HANDBOOK Rel.3-336
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Figure 4.2-1 - Plan of Operations Process

1. Completeness Review 2. Environmental Review
3809.401(a) 3809.401(c)(1)

530046108 53082010

40 CFR 15001508 (NEPA)

4

S 4. Compliance Monitoring 3. Plan Approval &
Plan Modification 380.415 Bond Establishment
3809.430- 434 3809.420, 421 & 424 h 3809.401(d)
3809.580 3809.431 3809.411(d)
3809.552(h) & 553(h) 3809.412
3809.600- 701 3809.500
5. Closure & Bond Release Administrative or
3809.420(b)(3) Legal Review
3809.590- 599 3809.806809
BLM HANDBOOK Rel.3-336
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Figure 4.2-2 - Plan of Operations-- Completeness Review

Plan of Operations submission by the opera®809.401(a)
Must be filed in BLMDistrict/Field Office
No particdar form required

Must demonstrate operations would not cause UUD

Per 3809.411(a) BLM reviews the Plan of Operations submission wi

Operator responds to the

a

30 days to determine if it satisfies the content requirements of
3809401(b):
A Operator Information Requirement8809.401(b)(1)
¢ Name, addresghone taxpayer identification number
¢ BLM serial number of involved unpatented claims
¢ Point of contact for corporations
¢ 30-day natificationrequiredfor any changén operator
A Descrption of Operations Element8809.401(b)(2)
Maps showing all activity and facility locations
Preliminary designs and operating plans
Water management plans
Rock characterization and handling plans
Quiality assurance plans
Spill contingency plans
Scheduleof operations from start through closure
Plans for access, power, water, or support services
eclamation Plan Requirement3809.401(b)(3)
Drill -hole plugging plans
Regrading and reshaping plans
Mine reclamation, with pit backfilling information
Riparianmitigation plans
Plans for wildlife habitat rehabilitation
Topsoil handling plans
Revegetation plans
Plans to isolatandcontrol toxic or deleterious material
Plans to remove/stabilize buildings, structyeesl facilities
Provisions for postlosure mangement
onitoring Plan Requirements3809.401(b)(4)
Description of resources subject to monitoring plans
Type and location of monitoring devices
Sampling parameters and frequency
Analytical methods
Reporting procedures
Procedures for responding to advemsanitoring results
Reliance on other Federal or State monitoring plans
nterim Management Plan3809.401(b)(5)
Measures to stabilize excavations and workings
Measures to isolate or control toxic or deleterious materials
Plan for storage or removal of: @gment, supplies, structures
Measures to maintain the area in a safe and deadition
Plans for monitoring site conditions during roperation
Schedule of anticipated nayperation
Provisions to notify BLM of changes in naperation period

0 O 000000

5000000020000 0000-0-0

O O 0O 0O 0

Begininternalscoping for the

BLM information request

BLM notifies the Operator
the Plan is not complete per
3809.411(a)(2) and details
the information required by
3809.401(b) to make the Pla
complete (Example 1)

Is the Plan of
Operations
Complete?

BLM notifies the Operator th
Plan is complete per
3809.41(a)(1) and advises a
to further steps under
3809.411(a)(3) that must be
completed prior to Plan
approval (Example 2)

Continue to

\ 4

Environmental bl

environmental analysis concurrent
with the Plan completeness review

Review Process

Rel.3-336
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Figure 4.2-3 - Plan of Operations-- Environmental Review

Scoping Process Identification of issues 40 CFR 1501.%

A Start scoping during or before Plan Completeness Rev
ConductElS-level formal public scoping period that
begins with Federal Register Notice of Intent

Public scoping for aEA is optional

Identify issues for use in alternatives development
Assist in defining scope of baseline data needs

Initiate consultation(s) required #8 CFR
3809.411(a)(3)(iii,iv,Vii,viii,ix):

> > > >

*40 CFR 15001508 are the regulations implementing NEP/

Identify operational or baseline information
necessary to conduct NEPA Analysis g8r
CFR3809.401(c)(1) and (c)(2Could include:

A

Information on public and nepublic land
around project

Information on geology, paleontology, cav
resources, hydrology, &8, vegetation,
wildlife, air quality, culturalresources and
socioeconomic conditions

May require operator to conduct static or
kinetic testing to producmformation on
acid generation or leachate character

Development of Alternatives 40 CFR1502.14

T Evaluate potential i mpact

9 Develop alternative(s) to
Plan that may not net performance standards or cause U

1 Develop alternatives to address issues identified during

internal,public or agency scoping

o Usually there are at least three alternatives:

0 The no action alternative (mandatory for EISs)

o0 The Operat or 6 sOparationpdtiet e
proposed action

o Operator 6s pr op-adsesdditigatiom n
needed to prevent unnecessary or undue degradation

wi t

Prepare EA40 CFR1508.9) or draft EIS40 CFR1502.8i

1502.18)

A Analyze impacts of the Plan and alternatives
¢ Assume full implementation of the Plan and alternatives
¢ Analysis of exploration projects denot ned toassess

impacts from mininginless mining reasonably foreseeab

¢ Amount of financial guarantee doest determine impacts
¢ Monitoring is not mitigation unless tied to response acti

A Revise alternative® prevent UUD or minimize resource
conflict, if appropriate, and ranalyze

l denti fy the BLMbd&s preferre

Complete the EA40 CFR1508.9) or EIS40 CFR 1502.9(b))
documents to:

A Address substam agency or public comments
Include results of consultation(s) made unéf2ICFR

> >

Op

Notify Operator of information Oper
required unded3 CFR Op e
3809.401(c)(1per 43 CFR

3809.411(a)(3)(i)

d information needed to support

Operator provides th&tudies or

NEPA analysis

BLM reviews within 3@days Is the
Information adequate to prepare t
NEPA analysis?

Provide for public commern
the Plarper43 CFR
3809.411(c) If combined with
public comment on NEPA
document allow:

1 30-day minimumon EAs

1 60-day minimumon EISs

3809.411(a)(3)

Produce EA with FONSI; or the final EIS

Identify the BLM preferred alternative in the document
Release final EIS@days prior taDR/ROD (40 CFR
1506.10(b))

D
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Figure 4.2-4 - Plan of Operations-- Approval and Financial Guarantee

Predecision Checklis
1 Site visit conducted?

1 Consultations complete under
3809.411(a)(3)(iii,iv,vii,viii,ix)?:

1 NHPA, ESA, Fisheries Act

9 Native American Tribes

9 Other surface managing agency

9 Private surface owner

I State water quality agency

Public comment sought per 3809.412(c)
Completed EA or EIS?

= =4

Issue cision RecorFONSI or Record of
Decisionstating what the decision is on the PI
of Operations:
1 Plan approved as submitted, or
1 Plan approved subject to changes require
to prevent UUD
-OR-
1 Plan is denied or approval withheld
because:
1 Does not meet content requirements
1 Operations would¢dause UUD
When issuing a Record of Decision, include
information required by 40 CFR 1505.2.

Issue Plan decision to the operator by certifiec
mail that states:

1 The BLM decision on the Plan (approve,
approve with conditions, approval withhel
or approval denied)

A list any conditions of approval

The final financialguaranteemount

A statement that activity may not begin
until bondinstrumentis accepted

1 Any applicable appeal language

=a =4 =4

Advise operator of specific
items to be completed befor,
| theBLM can issue a
decision on the Plan.

3809.411(b)

approvals, if
necessary

Request the operator provide
reclamation cost estimate and
information for the anticipated
preferred alternativevhen
appropriatg3809.401(d))

Operator providethe BLM a
reclamation cost estimate

Review within 30days
Any deficiencies or additional
information needed fdhe
BLM to determine tb final
financialguaranteemount?

«»

Operator provides thinancial
guarantee foreclamation

Financial instrument(s)
determined adequate under
bond adjuétation process

Appeals Process 3809.800
By Operator

By Third Parties

State Director Reviews
IBLA Appeals

Federal Complaint

= 4 _a_a_2
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activities begin

Continue to Plan of
Operations compliance
monitoring process
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Figure 4.2-5 - Plan of Operations-- Compliance Monitoring

BLM onsite inspection and
monitoring of compliance with

Operatorsubmitted

monitoringresults per the
approved Plan of Operation|

the approved Plan of
Operations

BLM Evaluation

1 Operation meeting performance
standards (3809.420)?

i Operations following conditions of
approval (3809.411§))?

1 Preventing unnecessary or undue
degradation (3809.415)7?

9 Operator monitoring programs
providing sufficient information?

Coe D

Considerthe need for Plan

Modifications under 3809.431 Continue to monitor
and/or possible enforcement operations for compliance
action under 3809.421 and through final reclamation

3809.600701

Proceed to Closure an
Financial Guarantee
Release process

Proceed to Plan
Modification process

|
|
|
I
v
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Figure 4.2-6 - Plan of Operations-- Closure and Financial Guarantee Release

Upon completion of reclamation and according to the approved
Plan, the operat may request per 3809.590(a):
1 BLM approval of reclamation adequacy
1 Reduction of the required financial guarantee amount if
whole or in part; or both

¥

il
f

The BLM inspects the reclaimed area to determine:

1 Whether the reclamiain meets the Plan of Operations
requirements
That the performance standards have been met
The remaining reclamation liability for which a financial
guarantee must be maintained

¥

Has the operator has successfully completed reclamation?
Including backfilling, regarding; establishment of dede
control; and stabilization and detoxification of leaching
solutions, heapgailings, and similar facilities on that
portion of the project area (3809.591(b))

—— e ——— - = —

e TE EE EE o o o o o E o o .
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-

Per 3809.590(c) publish noticq
of the final release and invite
public comment for 30 days

1%

Y.

Release no more than 60% of the total
reclamation financial guarantee

'

Is revegetation of the disturbed area
successfuandone of the following
conditiors met?
1 No effluent present
1 Effluent from the reclaimed areg|
has meet applicable requiremen
for 1 yearwithout treatment
(3809.591(kx))

9 operator has established a
funding mechanism under
3809.552(c) to guarantee long
term treatment of effluent

(3809.5916-C))

1 =A

Public comments received an
considered on final release of
the financial guarantee

Final release of the financial
guarantee; close the case file

Where funding mecmism
required under 3809.552(c);
Do notclose the case file until
funding mechanism required
under3809.552(c) has been
terminated

Rel.3-336
09/17/2012




H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) 4-11

Figure 4.2-7 - Plan of Operations-- Modification

Operatotinitiated Plan Modificabn

1 To make any changes in the approved
Plan of Operations submitted under
3809.401(b) (3809.431(a))

I To address impacts from unanticipated

events or conditions listed in

3809.431(c)(17)

- = = = — —p| BLM-Required Plan Modification

I To prevent unnecessary or undue
degralation (3809.431(b))

I To address impacts from
unanticipated events or conditions
(3809.431(c)(27))

Operator Submits Modification
proposal to BLMDistrict/Field Office

BLM review per 3809.432(gnd(b)
1 Is the proposed Modification a
minor modification uder
3809.432(b)?

Document consistency of

the minor modification with
—
! . ) the approved Plan and
Review the Modification using

| NEPA analysis
the same process used to revie
Plans of Operations (3809.432(a

Go to the Completeness Review

Process starig at 3809%401(a)
Notify Operator that the
modification has been

accepted as a minor
modification

4———————

Continue to Plan of

Operations compliance

monitoring process to -—
monitor modification
implementation

BLM HANDBOOK Rel.3-336
09/17/2012




H-380911 SURFACE MANAGEMENT HANDBOOK: (Public)

4-12

Figure 4.2-8 - Plan of Operations-- Administrative Review

Decision Issued

A Only adversely affected parties with standing may appeg
to IBLA or request State Diotor Review (3809.800)

A IBLA appeal or request for State Director Review (SDR
must be filed within 30 days receipt of the decision

(3809.801, 3809.804)

A Decisions remain in effect unless a Stay is granted by
IBLA (3809.803) or the State Director (3809.8¢53 CFR

4.21)

'

State Director Review Request

A Filed with the State Director
A Must include statement explaining
why decision shald be changed

(3809.805(a))

A May request a Stay of the decision
~ during the SDR (3809.808(a))
A State Director has 21 days to accept

or deny review request

A 4

\ 4

SDR Request Accepted

1 Paty may also request §
meeting with the State
Director (3809.805(b))

SDR Request Deed

1 Party may appeal L
original decisiorto
IBLA within 30 days

A 4

SDRProcess
Basedon the record
May consider material
submitted by appellant
1 May result in a State

Director meeting

=A =4

I SDR halted if case appealed

to IBLA by any party

\ 4

SDRCompleted
Issue written decision
Generally within 90 days
Affirm, remand, or modify
parts or all of the original
decision

=A =4 =4

1 May be appealed to IBLA
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> >> >

Appeal to IBLA

Notice of Appeal is to be filed in the BLM
office that issued the decision
Acknowledge appeal within 5 days
Original case file and appeal $ent to
IBLA by BLM within 10 days

Statement of Reasons must be filed with
IBLA by appellant within 30 days of the
Notice of Appeal43 CFR 4)

)

> > > >

IBLA Review

Appellant may request a Stay

The BLM can respond to Stay requests
The BLM can file response to Statemen
of Reasons

Operator may ask to intervene in third
party appeals

Any party @an request expedited
consideration

Decision under appeal is removed from
BLM jurisdiction (43 CFR 4)

4

IBLA Decision

May take years on normal docket
schedule unless expedited

Written decision issued that could
affirm, vacate, remand, or modify the
original BLM decision

Final for the Department, but
reconsideration may be requestéd

CFR 4)
{

Federal Complaint

Next level of appeal after IBLA

Fedeal complaint may be filed prior to
or during IBLA appeal because a Stay |s
notautomatic (43 CFR 4)
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This prePlan coordination is not required by the regulatitmsg,may be arranged as a
convenience to the operator. Be sure to documerRlaresubmissions and meetings for later
inclusion in the case file if and when a proposed Plan of Operations is filed. Generally cost
recovery does not apply to ppéan coorihation (see Section 4.7).

4.3.2 Completeness Requirement

The regulations at 43 CFR 3809.401(b) list the items to be included in the Plan of Operations,
when applicable to the proposed activiverall, the Plan of Operations must describe the
propo®d operation at a level of detail sufficient for the BLM to determine whether or not the
proposed operations will cause UUD. Upon satisfying the requirements of 43 CFR 3809.401(b),
the operator has submitted a complete Plan of Operations (see Secfidhahd.43 CFR
3809.411(a)(1)).

A complete plan of operation will contain accurate operator information. To the extent that the
information is verifiable, the BLM will review available public and internal records to ensure
operator data in accurate. Rided mining claim data will be verified through the use of the

BLM LR2000 mining claim database.

A complete Plan of Operations dagst include environmental information needed to support

the NEPA analysis, nor does it include the RG&like a Noticewhich requires the RCE to be
considered complete)The environmental information and the RCE are separate requirements.
Rather, a complete Plan of Operations is a description of how the operator is proposing to
conduct their operations. It containsarhation unique to that particular operation that only the
operator can provide. It is this complete proposal that will constitute the proposed action in the
NEPA analysis.

A complete Plan of Operations submission under 3809.401(b) may or may not batadeq
prevent UUD. The point of completeness is for the BLM to understand what the operator is

proposing. Itis only after the BLM conducts its environmental review that a determination can
be made on whether the operator has proposed a Plan of Gmethat would cause UUD.

4.3.3 Proposed Operations and Operator Identification

Section 3809.401(b) requires the operator to describe the proposed operations in five general
categories. The categories are:

1 Operator Information
91 Description of Operation
1 Reclamation Plan

1 Monitoring Plan

1 Interim Management Plan

BLM HANDBOOK Rel.3-336
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The description must be at a suffitidevel of detail fothe BLM to identify the operatoand to
evaluate the proposed Plan of Operations to determine if the Plan eemsidJUD.

4.3.3.1 Operator Information

The operator must provide basic identifying information. This includes the name, mailing
address, phone number, taxpayer identification number(s), and the BLM serial number(s) of any
unpatented mining claims upon which the surfaceihance would occur. Provided the land is
open to mineral entry under the Mining Law, a mining claim is not required in order to conduct
operations, and a Plan of Operations can be approved absent a mining dhaitmose cases,

there may not be any ming claim serial numbers to include with the operator information.

4.33.1.1Corporations and business entities

CorporationsLLCs, and other business entitrasist identify one individual as the point of
contact. All businessentitiesmust provide a L. taxpayer identification number.

4.33.1.2Individuals

For individual operators, the taxpayer identification nunberh e o p sociahseaurityd s

number. Social security numbers pe¥sonally identifiablénformation under the Privacy Act
andmust be protected from disclosure. Operator social security numbers are not to be kept in the
project case file that may be available to the pulske Chapter 1Becords Management)

4.33.1.3Change of Operator

Operators must notifthe BLM, in writing, within 30 days regarding any change in corporate
point of contact or mailing address. Form 380@ available fooperators to file a proposed
change of operator witlhe BLM. New operators must meet the operator information
requirements, clearly knowledge the assumption of any outstanding reclamation liability, and
satisfy the financial guarantee requirements under 43 CFR 3803&®1.581, and 3809.582
before a change of operator can be acceptechange of operator is an administrative funicti
and doesotrequire a modification to the Plan of Operations under 43 CFR 3809.430 or
3809.431.

4.33.1.4Multiple Plans

If two or more operators file Plans of Operations on the samethedzl.M will notify the

respective operators of the potentiahflict. The BLM will review each Plan based dhe

B L M deguirement to prevent UUD. See Sectiof.3.3 Plan of Operations Denied or

Approval Withheld for guidance when there are mutually exclusive proposals that do not enable
the BLM to evaluatevhether the Plans would cause UUD

*®The BLM employees must not advise operators on the need to locate or not locate a mining claim for their Plan of
Operations, nor ge operators the impression that by filing a Plan of Operations they are secure from rival

operators. A mining claim is required for operations on split estate lands or in segregated or withdrawn areas. See
Handbook Sections 8.1 and 8.3.

BLM HANDBOOK Rel.3-336
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4.3.3.2 Descriptionof Operations

The description of the operaticAsan require the preparation of large volumes of information

by the operator. Please note that while this section requires the operator to describe the
equipment, devices, or practices proposed for use during operations, it is conditioned by the
statement fiwhere applicabl e, 06 ( earegotrequmelps o
for an exploration project). The regulations intentionallydsneral subject areas so the BLM

can determine the level of detail needed for its review. Close coordinatiostatghnd other

r

Federal agencies is necessary to arrive at a consistent level of detail needed to review the project.

Since no particulaiorm must be followed, information required by other agencies can be used to
meet the BLMOs Pl a(see Appendixe rexampleeFgronatdFoemated 81t s

Plan of Operationdor a Plan submission example)he following discusses the categsrpf
information that may be required in the description of operations.

4.33.2.1Map Requirements

Good maps are the key to understanding how the project is going to function and where the
impacts are likely to occurThe operator must provide a maptioé project area at an
appropriate scale showing the location of exploration activities, drill sites, mining activities,
processing facilities, waste rock and tailing disposal areas, support facilities, structures,
buildings, and access roufés

Maps vay in content, scale, etc., depending on the individual project prop&&saek submitted
to the BLMmust be tied to the public land survey system so activities can be located on the
ground and potentially affected public lands depicted with respect pydhesed exploration
disturbance or mine facilities.

Maps must be of sufficient detail to allow the BLM can review, analyze, and make a decision on
the proposed operations. For example, most exploration projects can be adequately reviewed
from handplotted drawings made on enlargdds. Geological SurveyJSGS topographic
guadrangles. At the other end of the spectrum, for review of complex mining privjeay be
advantageous for the operator to provide drawings, or maps aneseohsss in an ageelupon
electronic format, so that resource information can be overlaid and volume and area calculations
conducted byhe BLM. In addition to providing maps, the BLMlistrict/Field Office may

require the operator to mark or flag the proposed disturbantteeayround so thalhearea can

be inspected concurrent with Plan review.

4.33.2.2Preliminary or Conceptual Designs and Plans
Preliminary or conceptual designs, cross sections, and operating plans are required for mining

areas, mineral processing ifdies, waste rock or tailing impoundment locations, haul roads,
59
etc

743 CFR 3809.40(b)(2).
843 CFR 3809.401(b)(2)(i).
%943 CFR 3809.401(b)(2)(ii).
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The design information needed for the initial Plan review is feasibility or conceptual level
information so the BLM can understand the basics of where the facility is going to be
condructed, how bighe facility isgoing to be, how it would operate, the types of waste
generated, and the limiting engineering factors that may affect its performance. Final
engineering designs or plaage not required at the beginning of Plan reviewadbe
incorporated into the Plan of Operations as a condition of Plan approvi p#R
3809411(d)(2). In addition to engineering designformation may be needed on the
equipment size, type, traffic levels, and periods of operation for thesdaaihties in order to
assess the effects from operation.

Often the operator may need to size certain structures such as a waste rock dump or leach pad to
account for changes or uncertainty regardingotigrades or the limits of the deposit. In these
cases, the operator can propose an upper limit on the facility size or operating rate to
accommodate their potential needs and to avoid fragmenting the approval process later with
modifications. Ensurethe geotechnical analysis addresses the adequaloy ehgineered

structures at each operating level as construction or loading proceeds in phases.

4.33.2.3Water Management Plans

Water management plans include plans for management of all waters on the mine site,
stormwater control, management of gss solutions in leaching facilities, and the handling of

any mine drainage includiragid rock drainagéARD)®° and pit lake water$' Key components
include establishment of the design storm event, a determination of runoff from the design storm
event, tle location and sizing of runoff control structures (especially those control structures
whose construction requires disturbance of public lands), the ability to contain leaching solutions
during wet periods or extreme precipitation events, and contingesicy for the disposal or
treatment of excess solutions (see also the discussion of the performance standards in Section
5.3, SpecificPerformance Standards fdptices and Plans of Operatigns

Water management plans should integrate requirementsstabeor Federal agency permits for
discharge under the National Pollutant Discharge Elimination System (NPDES) or dredge and
fill permits under the U.S. Army Corps of Eng
coordination with the Regional Water Quol Board and other state regulations or standards.

This will help to ensure consistency between the construction of water management structures

and the location of mine facilities.

Detailed plans for water treatment that will be conducted during npi@etons, or will

continue posteclamation, must be provided. This includes information on treatment methods,
system design, outfalls, rates, treatment threshold, and the expected duration of treatment. Other
Federal ostate permits that may be neededthe operation of the treatment system must be
identified.

®BLM Technical Note Passive Treatment System for Acid Mine Drainage
(http://www.blm.gov/nstc/library/techno2.htm).
143 CFR 3809.401(b)(2)(iii).
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4.33.2.4Rock Characterization and Handling Plans

Rock characterization and handling plans describethewaperator will manag®ck that may

require special handling.g.,due to its potetial to generate acid or deleterious leachate, is to be
managed? The plans must include the analytical protocols and criteria that will be used to

identify paential acidic or reactive rockThe plan must include how such material is t¢l)e

identified by testing prior to and during minin@) selectively handled3) processed or treated,

and4) recl ai med. These pl ans a-forming, toxiccogr al t o
other deleterious material as described in the performance staif8andion 5.3.11, Source

Control Requirements).

Whether a particular deposit will be aglénerating requires a sigpecific evaluation that

considers factors such as deposit mineralogy, structure, hydrology, climate, mining method,

milling process, &. There is a large volume of technical information available on how to assess,
handle, and reclaim potentially adido r mi ng mat er i aSblid MineraBonsul t BLN
Reclamation Handbogk-30421, for a list of information sources.

4.33.2.5Quality Assurance Plans

Quiality assurance plans describe the programs, plans, and procedures for how the operator
intend to ensure their mine facilities are constructed as desiyridtese plans include

procedures and protocols for items such as compactiongedtioundation materials or seam

testing of leach pad or pond liners. Even the best environmental engineering system designs will
fail to function if not properly constructed atitusresult in UUD. Therefore, the operator must
incorporate thorough qugt assurance and control procedures in the Plan of Operations to

ensure the environmentadmplianceof mine facilities constructed on BLMnds.

Quiality assurance plans for critical components such as leach pads, tailing impoundment, or
solution storag@onds, may require operators to retain a tpedy engineering firm to oversee
facility construction and provide quality control reports to the BLM and applictdtie

agencies.

4.33.2.6 Spill Contingency Plan

A spill contingency plan is requiredrfevery Plan of Operations that involves chemical
processing or the use or storage of hazardous subst4riEesse plans must descrisat
measures an operator will take to avoid spills of chemicals or hazardous substances including
transport, storage andling and disposal as well &®w an operator will respond to a spill,
including containment and cleaip procedures, enhanced monitoring measures, and notification
procedures to the appropriate regulatory agencies.

A copy of the spill contingency plaequired by atate or other Federal agency will generally
meet the BLM requirement for a spill contingency plan. HowdherPlamrmust includevho,

243 CFR 3809.401(b)(2)(iv).
6343 CFR 3809101(b)(2)(V).
64 43 CFR 3809.401(b)(2)(vi).
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when and how the operator will notiyhe BLM when a release or spill occurs ortt@atmay
affect BLM-managed landsReview ofthe proposed spill contingency plarustbe coordinated
with the StateDffice or District/Field Office Hazardous Materialsd@ordindor.

4.33.2.7 Schedule of Operations

A schedule from startup through closure is needed to detymedictpotentialimpacts and
ensure timely reclamatidi The schedul@elpsthe BLM determine if the project would meet
the performance standards48 CFR3809.420, assess periods of raperation unde43 CFR
3809.424, and evaluate the duratiopotentialimpacts for the NEPA analysis.

An operation that intends to run foryearswill likely have differentpotentialimpacts than one
that will operate fod 0 years, even if both are ultimately the same size and type. Similarly,
knowing if the pla is to operate 2hours a day compared to only during daylight hours, or
seasonally compared to yeaund, are critical to understanding the nature opthtential
impacts, determining whethtire impactavould result in UUD, and in developing necessary
mitigating measures.

The schedule can be modified by the operator under 43 CFR 3809.430. While there is no limit
on the duration an approved Plan of Operations can remain in effect, thevBLAbt approve

Plans with operended, or indefinite, operagrschedules. Where Plans propose a mine life
longer tharlO years, the BLMwill include provisions in the approval decision for periodic
reviews. Section 3809.431(c) cdrenbe used to evaluate whether there are any changes in
circumstances or conditisrthat may warrant requiring the operator to submit a Plan
modification.

4.33.2.8Support Facility Plans

Plans for access roads, conveyors, water supply pipelines, and power or utility services or any
other such support facility to be built and run bg bperator for the project are considered as
part of the Plan of Operations and not as a separateoifighely (ROW) permit where such

facilities would be constructed to serve exploration or mining activity on BLM lands under a
specific Plan of Operatior’8 However, an operator is not precluded from filing for a ROW
under 43 CFR Group 2800,tie operatowants long-term protection or exclusive use of the

route.

Plans for support facilities must include a basic description of the facility purpose, size,
disturbance area, construction procedures, operating capacity, and reclamation procedures.

Third-party local or regional roads, power lines other utility services passing through or near
the project area do not require approval as part of the Pfaperktions provided they exist
independeny of the Plan and have a separate authorization for where they cross public lands,
most likely in the form of a righof-way.

8543 CFR 3809.401(b)(2)(vii).
% 43 CFR 3809.401(b)(2)(viii).
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If approval of the Plan of Operations would result in upgrades, expansions, osétcrea
maintenance requirements to local or regional roads, powerlines, or other support facilities
operated by the third partigbe potential impacts &uchsupport facilitieneed to be analyzed

in the NEPA document prepared for the Rbd@cause the appral of such facilities isonnected

to the proposed action. Therefattee potential impacts of these facilitiesist be analyzed in
conjunction with the proposed action for direct, indirect, and cumulative impacts. Involvement
of the BLM realty speci@t will be necessary to determine how to handle these situations.

4.3.3.3 ReclamationPlan

The reclamation plan may be the most important component of the Plan of Operations for the
long-term mitigation of impacts arachievement o$ustainable developent levels or

objectives. The reclamation plan serves as the basic construction plan for calculating the
reclamation cost and financial guarantee amount, so detail is important. The operator is required
to provide a description of the equipment, deviees, practicethe operatopropossto use

during reclamation in order to meet the performance standad@s@FR3809.420.

The operator also needs to provide estimated volumes or quantities of earthwork that will be
conductedas appropriatelt may rot always be relevant or appropriate to require the
information listed in this paragraph, as not all operations will include the features listed for
reclamation SeeheB L M &did Minerals Reclamation Handbobk30421 for technical
guidance on reclaman requirements
4.33.3.1Drill Hole Plugging
Drill holes include all exploration holes, monitoring wells, water supply wells, and piezometers
associated with the projett Reclamation plans must include a description of how drill holes
(that are noapproved to be minedut) are going to be sealed or plugged. Drill hole plugging
procedures must describe measures to prevent:

1 Mixing of waters from different aquifers

1 Impacts to beneficial uses

1 Downward water loss

1 Upward water loss from artesiaaralitions

1 The inflow of surface water into the drill hole

1 The open hole from creating a surface hazard

Plugging plans can be as simple as shoveling the cuttings back in the hole for shallow, dry drill
holes or as involved asngineered grouting regaments where groundwater is encountered

6743 CFR 3809.401(b)(3)(i).
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under artesian pressuréheBLM engineers in the oil and gas program have experience with
plugging requirements and should be consulted where complex plugging procedures are
proposed or needed. At a minimum,@ibposed plugging plans must mettedrill hole
plugging requirements.

4.33.3.2Regrading and Reshaping Plans

The plans for the regrading and reshaping of disturbed areas must be provided in the Plan of
Operation®. The plans must include

A desciption of the amount and location of material to be moved
Equipment to be used
Slope grade

Spacing of benches

== == = =2 =

Location and size of rdan/runroff controls
i Crosssections

A postoperation topographic map showing the planned surface configuratisually the best
way to(1) illustrate the regrading pla®) allow for verification of the amount of material to be
moved at closure, ar(®) assess the adequacy of runoff controls needed to managgqsuse
sedimentation. For some mine wastégyrsuch as ore heaps, the location of the leach pad liner

relative to the regraded speme is needed to determine the adequacy of@ostire leachate
management.

Obtaining information on the overaliability of the reclaimed facility is a critiCaequirement.

Elements needed to determine stability include, but are not limited t@mutpostdisturbance
landform,original site topography, geology, depth to groundwater, regriage, construction

methods, and type of material.

4.33.3.3Closure Plans for Mine Openings and Pit Backfilling Information

Information on tosureof all mine openings is required, whether the opening is an open pit, an
adit, a portal, or a shaft associated with an underground opefatibime plans must include
information on where the closures would be constructed, the nature of the material or devices
used to achieve closure, aadlescription oany longterm care or maintenance requirements
associated with closure of the opening. Information required for clofurederground

operations includes items such as gate or bulkhead design, backfill placement and amendments,
and provisions to control hydrostatic pressure.

%8 43 CFR 3809.401(b)(3)(ii).
%943 CFR 3809.401(b)(2)(iii).
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Mine pit backfilling may be part of the reclamation plan proposed by the operator or required by
the BLM as a condition of approval. Pit backfilling is one aspect of the reclamation plan where
the operatomustprovidethe BLM with specific information sethe BLM can determine the
appropriate amount of backfilling, if any, required. The operatoqisimed to provide

information and analysis on pit backfilling that details economic, environmental, and safety
factors. This includes information dime anticipated backfilling costs, character of the potential
backfill material, stability of highwalls dvackfill material, size and quality of potential pit lakes,
and safety issues that may be associated with backfillimgop&ratostatement ofi p i t

backfilling is not feasibléwithout providing supporting technical, environmentaleconomic

data doesiot meet the Plan content requirement.

Reclamation plans for open pits must describe the likely presence or absence of aapitta&e
anticipated water quality and quantity over time, and include a description aflpsiste safety
controls aroundhte pit.

While there is no set formula for how to consider information provided by the operator on the
feasibility of pit backfilling, the BLM must weigh the costs, impacts, and difficulties of pit
backfilling with the anticipated environmental and safeggefitson a caséy-case basim

order to determine the appropriate amount of pit backfilling, if any, needed to meet the
performance standar@see Section 5.3.3.Reclamation Elements)

4.33.3.4Riparian Area Mitigation Plans

The reclamation plamust describe how the operator proposes to avoid impacts to riparian areas
andif impacts cannot be avoided, plans to reclaim or restore the ripariaff aviégation plans
must address the replacement of soil aréstablishment of riparian conditioaad vegetation.

If the riparian area is not to be-established after mining (i.e., if covered by a waste rock dump
or other mine facility)then the reclamation plan must desciibgthe revegetation that will

occur and2) any new riparian areas praged to be established during reclamation that may
offset the loss in riparian acreage.

4.33.3.5Wildlife Habitat Rehabilitation Plans

Wildlife habitat rehabilitation may include plans forestablishing the same type of wildlife
habitat, or plans foa change in habitat more suitable to the altered landfortans for
rehabilitation of wildlife habitamustbe aligned with plans for revegetation. Providing for
wildlife forage and cover through revegetation is part of wildlife habitat rehabilitalibe.
reclamation planmustplace special emphasis on wildlife habitat rehabilitation measures to
rehabilitate or restore critical value, prene wildlife habitat, such as winter range or calving
areas.

When a habitat is proposed to be restored orede#te plan must address how the proposed
landform and vegetation will provide adequate shelter, habitat, and forage. To the extent

943 CFR 3809.401(b)(3)(iv).
" 43 CFR 3809.401(b)(3)(v).
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practical, the BLM wildlife biologistareavailable to assist operators in development of their
wildlife habitat rehabiliation plans.

4.33.3.6 Soil Handling Plans

The reclamation plan must describe the salvage, storage, redistrjlaniioineatment of topsoil
(or growth medium) that is to be used in reclamaffoBoil handling plans must specify:

T

= == = =2 =2

T

How soil will be sahaged in advance of construction
Salvage depth

Salvage cutoff criteria

Segregation of topsoil and subsoil

Direct haul feasibility versus storage

Soil stockpile location and volumes

Measures to protect the stockpile from erosion
Measures to peerve soil viability

Placement thickness at reclamation

4.33.3.7Revegetation Plans

All reclamation plans must include plans for revegetation of the disturbed®aRevegetation
plans must specify:

== == = =2 =

Seeding location

Species type

Seeding or plaimg rates

Treatment methods such as fertilization or inoculation

Stabilization of the reclamation area during vegetation establishment

Revegetation plans must also include proposed criteria for what would constitute successful
revegetation and desice any measures such as temporary fencing or noxious weed control that
would be used on the reclaimed area.

243 CFR 3809.401(b)(3)(vi).
343 CFR 3809.401(b)(3)(vii).
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4.33.3.8Plans to Isolate or ControlAcid-Forming, Toxic, or Deleterious Materials

Reclamation plans must include plans for the isolation acdfurol of any acieorming, toxic,

or deleterious material8 Specific reclamation covers proposed to isolate or control these
materials must be described in detail and take into account the nature of the materials being
reclaimed. The reclamation plam&ist incorporate identification, handlirand reclamation
measures appropriate for such materials into the overall mine plan. For example, soil placed
directly over strongly acigienerating waste rock can acidify, impeding the revegetation effort.

Plars for the reclamation of aci@rming or deleterious mine wastes must follow the general
hierarchy of:

1 Source control of the material to prevent generation of contaminants

1 Migration control to prevent the movement of contaminants to where they can cause
harm

1 Capture and treatment of contaminants.

Reclamation plans must be integrated with the rock characterization and handling plans used
during mine operations.

While mostwaste from mineral extraction and processing is exdéumater theBevill

Exempton) from the Resource Conservation and Recovery Act (RGR@)considered a solid

waste it is possible that certain aspects of the operation may generate some wastes which are not
exempt. The plans for the isolation or control of toxic or deleteriousriakst must describe

how the operator will remove or dispose of any nonexempt waste products which may constitute
a hazardous waste under RCRA Subtitle C.

The disposal of other waste, such as solid wastes from office facilities, labs, packing materials,
etc., must also be described in the reclamation plans.

4.33.3.9Plans to Remove or Stabilizéuildings, Structures, andSupport Facilities

Reclamation plans must include a description of what the operator is proposing to do with any
buildings, process @ipment, or support facilities that are used during operaffotsually,

this requirement means the removal or demolition of support facilities. It may be necessary to
leave certain structures in place for lelegm, postreclamation use, such as moning wells,

ponds for stormwater management, or powerlines for treatment facilities.

Reclamation plans may include provisions for the BLM to accept ownership of some buildings,
structuresor facilities after operations cease through a written agreem#nthe operator.

4 43 CFR 3809.401(b)(3)(viii).
543 CFR 3809.401(b)(3)(ix).
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Operators may propose padosure economic uses of facilities through partnerships with the

local community and thirgbarty business interests. These sustainable development opportunities
may utilize the existing mine infrastructurede buildings, roads, power lines, water lines, etc.),
such that reclamation and demolition of the site would be minim@atiow foruse by a third

party. For these options, it is critical the third party assumes the reclamation lidghthey,

opeamtor transfesits interest in the facilities.

4.33.3.10PostClosure Management Plans
Sometimes reclamatiemrelated activitiesnustcontinue long after the majority of reclamation

work has been completéd Fencing may need to be maintained, signsacsl, water treatment
systems operated or maintained, reclaimed slopes repaired, etc. The duration of such activity

may be months, years, decades, or in the case of water treatment, the end date may be indefinite.

The reclamation plan must clearly idépthesepost | osur e acti vities and
commitment to performing the required work over the necessary time p&esdSection 6.3,4

Trust Funds or Other Funding Mechanisms for a discussion of@datnatiorfinancial

guaranteg to ensure grformance of thesequirements.

4.33.4 Monitoring Plans

4.3.3.4.1 Purpose

The Plan of Operations must include monitoring pfanghe purpose of monitoring is to:

1 Demonstrate compliance with the Plan of Operations and other Fedstatistaws and
regulations

1 Provide early detection of potentrmncompliance
1 Supply information to assist in directing corrective actions.
For each resource to be monitored the respective monitoring plan must déseribe
1 Type and location of the monitoring degs
1 Sampling parameters and frequency
1 Analytical methods
1 Reporting procedures

9 Procedures for responding to adverse monitoring results.

543 CFR 3809.401(b)(3)(x).
743 CFR 3809.401(b)(4)
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4.33.4.2 Resources to Monitor

Monitoring programs may be needed for the resources potentially affected asslidse
identified during project review. The operat
resources with statutory monitoring needs or where monitoring may be esseniealdnt the

operator from causingUD.

Examples of monitoring prograsrthat may be required include surface and groundwater quality
and quantityair quality, meteorological conditions, revegetation condition, noise levels, slope
movement, or wildlife mortality.

4.33.4.3 Type and Location of Monitoring Devices

The moniteing plan must describe what samples or measurements will be collected, by whom,
and how often. A map should be included to show the location of monitoring points (whether for
air, water, soil etc.) with respect to the mine facilities or activity, aniddie description or table

that lists the constituents to be sampled and states the frequewicich samples will be

collected.

4.33.44 Sampling Parameters and Frequency

Monitoring programs can include sampling by the operator, a consultant, oceorhmation of

the two. Quality control and assurance procedures must be included in the monitoring plan to
ensure that samples collected are representative of site condifioeBLM may take check
samples to verify the results provided by the opemta@onsultant.

4.33.45 Analytical Methods

The monitoring plans must describe how samples will be analyzed, observations taken, and
results documented. This includes:

1 Whether it will be a field measurement or laboratory analysis
1 Whether the analyswill be done internally or by an outside lab
1 The specific test method to be employed

1 The quality control and assurance program that will be followed to ensure accurate
results.

There can be considerable variation between field and lab resultsinGaralytical methods are
required by regulatory agencies for compliance purposes and their input should be sought when
reviewing the operatordéds monitoring plans.
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4.33.46 Reporting Procedures

The monitoring plamustdescribe how the results will lbeported and to whom. Monthly
monitoring reports may be standard for larger projects. Smaller @rojagtonly warrant

guarterly or annual monitoring reports to be submitted to the BLM. Reporting requirements
depend on the resources being monitoredr example, while daily reporting may be necessary
for water quality at a sensitive spring or wetlati@ submittal of annual reporting may be all

that is necessary for air quality. Issues identified during Plan review should be used to assist in
determning the desired reporting frequency for the monitoring plan.

4.33.4.7 Response Actions to Advers®lonitoring Results

Monitoring does not constitute mitigation. The monitoring plan must be tiechtbgation
response actiqmor corrective measute reduce or prevent impadtsghe monitoring resultare
adverse or unacceptable.

All monitoring plans must contain trigger levels that would require some action being taken to
preventthe operator from causingUD. Trigger levels may be linked to sitdry requirements,

such as a water quality standard or developed for that particular site, as in the case of acceptable
soil loss on a reclaimed slope. Response actions could vary from enhanced monitoring to
remedial actions. Development of trigger llsveénd response actions is a-sipecific

consideration that depends on the resources present and the activity proposed by the Plan of
Operations.

4.33.4.8 Reliance on other Federal or State Monitoring Programs

Another important aspect of monitoringapk is to avoid duplication with the monitoring
requirements oftate or other Federal agencies. The operator can, and is encouraged to,
incorporate other monitoring requirements into their Plan of Operations. In the following
examplethe monitoring desibed may be part of stategroundwater protection permit or an
Environmental Protection Agency (EPA) discharge permit under the NPDES permit system.
Combining the review of the Plan of Operations with the development of these permits is
preferable to anflicting or duplicative monitoring programsr to developing monitoring
programs before it is known where and under what conditions the mine facilities might be
approved by the mine permitting agencies.

4.33.49 Monitoring E xample

The following is ahypothetical description from a monitoring plan for a single water quality
parameter to illustrate the monitoring concepts:

Monitoring well X-1 will be completed in the shallow alluvial aquifer 200 feet
downgradient of the leach pad as shown on map & wEl will be sampled

daily by mine personnel and tested for cyanide. The test will be conducted using
a DR100 colorimeter. All test results will be submitted on a monthly basis to the
BLM and thestate. Any test results showing free cyanide at grelager 0.05
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mg/L will be reported to BLM and thaate within 24 hours. In the event that

results exceed 0.05 mg/L, a sample will be collected and send to an outside lab for
analysis. The well will be continuously pumped and the solution discharged into
the leach pad until such time as cyanide levels drop to below 0.05 mg/L as
confirmed by an outside lab analysis

As shown in this simple example, the monitoring plan descvibes isto be monitored, where

and how it is monitored, and what is done wheveaske results are reported. Whether the
monitoring plan in the example is adequate to prethrenbperator from causingub is

determined during review of the Plan of OperatioRsrhapshe well should be sampled twice a

day, or maybe onlyonceaweekh e | evel of det ai l provi ded i
allows the BLM reviewer to make that judgment.

A good monitoring plan has the effect of building mitigation into the Plan of Operations. This
allows the BLM to include the effectiveness loé tmonitoring and associated response action
when assessing impacts in the NEPA analysis. In the above exaerpigpshe daily

monitoring and pumyback contingency reduces potentially significant impacts to less than
significant. It is preferred to veew the Plan of Operations concurrently withte or other

Federal permitting requirements that involve monitoring. This concurrent review ensures the
monitoring program provides useful feedback on the Plan of Opemgffectiveness in
preventing UUDand avoids duplication of effort.

4.33.5 Interim Management Plans
All Plans of Operations must contain an interim management plan. These plans establish actions
required during periods of temporary or seasonal clasuier 43 CFR 3809.424 avoid
causingUUD. There are six items that must be covered by the interim managemefit plan

1 Measures tatabilize excavations and workiag

1 Measures to isolate or control toxic or deleterious materials.

1 Provisions for the storage or removal of equipment, Iseg@and structures.

1 Measures to maintain the project area in a safe and clean condition.

1 Plans for monitoring site conditions during periods of-operation.

1 Schedule of anticipated periods of temporary closure.
Operatos may have prepared othergovernment agemes may have requidafi c ar e and
mai nt e n a which i8 thepniingng indust equivalent to a amterim management plan

Such a plan may be accepted by the BLM if it contains the content required at 43 CFR
3809.401(b)(5).

843 CFR 3809.401(b)(5).
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The interm management plan also provides the BLM with a basis for determining when an
operation might be considered abandonketerim management plans that propose inactive
status for longer than 5 yeargegenerally not acceptable.

4.33.5.1Stabilize Excavatons and Workings

If the project has any open excavations or drill holes, the interim management plan must describe
how such openings will be closed during the period(s) ofapeTation’® Temporary closure is

usually accomplished by temporary measuaddés may be gated, trenches may be partially

filled or fenced, temporary plugs or surface plugs can be placed in drill holes, and soil stockpiles,
roadcuts, or slopes can be seeded with cover crops to limit erdkite. period of non

operation is onlya few days and the proposal is to leave excavations thgeproposamust

also be clearly described as part of the interim management plan.

4.33.5.2Isolate or Control Toxic or Deleterious Materials

The interim management plamustdescribe measurelse operator proposes to prevent impacts
from a variety of materials and conditions during the period ofapmration®™ Interim fluid
management plans are required in order to maintain leaching solution volumes at low levels to
avoid overtopping or spillduring the period of neonperation. For example fithere is a

particularly reactive stockpile of sulfide waste rock that should be covered, or a cyanide process
pond that needs to be detoxified prior to the period ofopmration per 43 CFR

3809.420(d)12)(vii), the interim management plan must clearly describe the measures the
operator will take to avoid causing UUD

4.33.5.3Storage or Removal of Equipment, Supplies, and Structures

The interim management plan must provide for the storage or rewfoegliipment and supplies
during the period of nenperatior®® If equipment and supplies are to be stored onsite, the plan
must describe where they are proposed to be stored and how they will be securfed, both
liability reasons and to ensure enviromta protection.

4.33.5.4Maintain the Project Area in a Safe and Clean Condition

Interim management plans must address how the operator proposes to keep the project area in a
clean and safe condition during the period of-nperationf? A simple commiment to remove
trash and unneeded equi pment may address the
interim management plans must include measures to remove public safety hazards during periods
of nonoperation, such as measures to secure mine getiirel, and processing reagents. The
operator must also commit to maintaining any necessary permits during the period of non
operation.

943 CFR 3809.401(b)(5)(i).
8043 CFR 3809.401(b)(5)(ii).
8143 CFR 809.401(b)(5)(iii).
8243 CFR 3809.401(b)(5)(iv).
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4.33.5.5Monitoring During Non -Operation

The interim management plan must address the monitoring that will daated during the

period of noroperation®® This could vary from no monitoring during the seasonal shutdown of
an exploration or small mining operation, to continued implementation of the approved
Monitoring Plan described in 43 CFR 3809.401(b)(4) fayéamines. The amount and type of
monitoring needed during a period of Roperation depends upon a variety of factors including
the type of operation, risk of environmental impacts, and duration of thepeyational period.

4.33.5.6 Schedule of Tempoary Closure or Non-Operation

The interim management plan must includehedule of anticipated periods of temporary
closureanddescribe the timing of any temporary closarg@lannedchon-operation, as in the case
of anticipated seasonal shutdowmBuringthese periodghe operator would implement the
interim management plamcluding provisions for notifyinghe BLM of any additional
unplanned or extended temporary clostifes

Unplanned or extended periods of rmperation are, by definition, diffidt to address in the
interim management plans as part of the Pl an
have aperiodofneoper ati on at al l . However, factors &b
a situation wheréhe operator hat® shutdown, sometimes for years. This may be the result of
depressed commodity prices, changing financial conditions, natural disasters, or personal
difficulties. It is therefore important that every Plan of Operatinotegsim management plan
includeprocedues for managing the project area should it enter a periodpdédnned and/or
extendedhon-operation. In addition, all interim management plans need to include provisions

for notifying the BLM if the period of noroperatiorwill exceed that originally aicipated. This
notification allowsthe BLM to determine what, if any, changes need to be made to interim
management plans to account for the new circumstamzewill factor into the BLM's analysis

when determining whether operations should bescerediabandonedunder 43 CR

3809.424(a)(4).

4.34 Additional Information Requirements

The BLM mayrequire the operator to provide information under 43 CFR 3809.401(c) in addition

to the completeness requirements under paragraph 3809.401(b). This ndg imidcmation to

assisthe BLM with its environmental analysis under NEPA, its National Historic Preservation

Act (NHPA) consultation, or any other review process associated with the Plan of Operations.

Pl an of Operations claent esd iwilt hboeu tc otnhsii sd eirnefdo rfinca
may not be able to finish processing the Plan until the information is provided (see also Section
4.4.1.3 The Plan is CompleteOther Information or Actions Required

4.34.1 Operational or Baseline Information for NEPA Analysis

Under 43 CFR 3809.401(c)(Xhe BLM may require the operator to conduct operational and
baseline environmental studies so the BLM can analyze potential environmental impacts as

8343 CFR 3809.401(b)(5)(v).
84 43 CFR 3809.401(b)(5)(vi).
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required by NEPA and t o odOpdraionswillprevent YUDt The oper
BLM may require the operator to supply baseline studies on a variety of resource subjects,

including, but not limited to geology, paleontology, cave resources, hydrology, soils, vegetation,
wildlife, air quality, cultual resources, and social and economic conditions. Resource

information may be required on both Federal lands and for resources present on adjacent non
public lands, where thgotential effecthave to be considered and disclosed in the

environmental angbis. SeeB L M dational Environmental Policy Act Handbqdk-17901,

for further guidance.

4.34.1.1Assisting the Operator

The BLMwill assist the operator by detailing the operational or baseline information required.
The BLM must independently exgdlte the information submittederify its accuracyandfollow

the procedure outlined 40 CFR 1506.5(a) to use the information in prepaitieg
environmentahnalysis

4.34.1.2NEPA and Cost Recovery

While the BLM can require the operator to supptyieonmental information needed to support

the NEPA analysis, the BLM cannot require the operator to prepare or paysioviesnmental
assessmenkE@). If the operator chooseshave a contractor prepaitee EA, an agreement

must be entered into withé BLM that details roles and responsibilities for the analysis

consistent with the regulations at 40 CFR 1506.5/@8gardless of who prepares the EA, the

BLM has responsibility for the scope and content of the EA, and must independently evaluate the
doaument.

If the NEPA analysis on the Plan of Operations is to be done at tHe\ElISthen the cost

recovery provisions at 43 CFR 3800.5(a) apply and the operator must pay for both the EIS
preparation and for the BLM®#acontractoesugedfortheo st s
preparation of an EIS, the BLM must follow the requirements of 40 CFR 1506.5(c) to avoid a
conflict of interest. Like the EA, the BLM is ultimately responsible for the content and scope of

the EIS.

4.34.1.3Required Testing

The BLM can require testing of the overburden, waste, faa#t ore in order to evaluate the acid
forming potential of the material. Testing may include, but is not limited to;beasd

accounting tests, simulated weathering tests, leachate edreegtsand whole rock analysis.

Consult theB L M &did Minerals Reclamation Handbqd#-30421, for additional information
regardingthe appropriate level of testing and test protocols for rock characterization. Because
these characterization tesn be timeconsuming and expensive, the BLM and the operator
mustjointly develop an acceptable testing pl&tateor other Federal agencies are to be
consulted to ensure the testing program will

4.3.4.2 Other Required Information

The BLM may require the operator to supply other information as described at 43 CFR
3809.401(c)(2) in the event additional information is needed to evaluate the Plan of Operations
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that is not covered by the Plan content or environmental dauaeeents listed above.
Examples of other required information include slope stability studies, special air or water
quality modelingandethnographic studies.

4.3.4.3Scope of Required Information

The BLM must not use the Plan of Operations to regair operatato obtain information or

perform studies that are not relevant to evaluating the Plan of Operations. Environmental
inventories and studies required from the operator are to be driven by the issues associated with

the Plan of Operations, amdt by research proposals or planning inventories that would
normally be funded out o flevdl MEPA ana@ysindrivedtlse budget
environmental information requirements.

4.35 Reclamation Cost Estimate Information Requirement

The ogerator is required to provide the BLM with RCE However, the cost estimate cannot be
determined until the Plameview and approval process has progressed to the point where the
BLM and the operator can anticipate what the approved Plan might looKTliezefore, at 43
CFR3809.401(d), th&LM is directed to advise the operator wheis appropriate to submit the
RCE duringthe Plan review and approval procésse Appendix ATemplate 4.4,

Reclamation Cost Estimate for Plan Requjired

For small, mn-controversial Planghe operatomay be requested fwovide the cost estimate
with or soon after the BLM receives the Plan of Operations in anticipatioththBlanwill be
approved much as it was submitted. For other Plans with complex issusteamatives, it may
not be appropriate to request REE until after an EA or Final EIS is published identifying a
preferred alternative and including all mitigating measures that will likely be required as
conditions of approval.

4.35.1 Reclamation Cet Estimate Review

The op &ECEMustinctude all costs as outlined in 43 CFR 3809.552 and 3809.554 (see
Section 6.2Reclamation Cost Estimatdsr further information on cost estimating). Within 30
days of receipt, the BLM will review the costiesate and notify the operator of any deficiencies
in theRCEand/or additional information required.

The types of information the BLM may identifg deficient or incompleien t he RGEer at or
could include, buarenot limited to, assumptions regamdiequipment rates, material volumes to

be moved, equipment time and efficiency factors, mobilization locale, heap pumping volumes,
material costs, labor costs, overhead and contingency ooatsilability of onsite equipment.

The BLMOswilrsespiohseal |y identify any aR@a of d
and propose any alternative cost assumptions that the BLM believes to be appisgeiate

Appendix A, Templat®&.2-1, Unacceptable Reclamation Cost Estimate
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4.35.2 Establishing Financial Guarantee Amounts

The financial guarantee amount is set byDisgrict/Field Manager, usually in consultation with

thest at e, and after cRCBand athyesupplengnta ihf@matop provided omr 6 s
response to the BLM. For some prdgcthe process of cost estimate review, revision, and
resubmission may undergo several iterations. Also, ittal@several meetings between the
operatorthe BLM, and thestate before all factors are considered and a R@IEis established.

The find RCEis the basis for the amount tbie financial guarante#or the approved operations
TheBLM will not obligatea financial guarantee until it receives a copy ofierict/Field

Of ficebs decision establishing the amount of

The decision on the fin& CE setting the financial guarantee amount is subject to appeal.
Therefore, the process used to establisiRIGE and the resulting financial guarantee amount
must be carefully documented in the 3809 casddde Appendix ATemplate 3.23,
Determination of Required Financial Guarantee Ampunt

Close coordinatiobetweerthe adjudicationstaff andDistrict/Field Office staff is necessary to
ensure:

1 Copiesof appropriate correspondence concerningRB& andinancial guarargeare
included in theState Office bond case file

1 Copiesof appropriate bond adjudication and decisions are included Distréct/Field
Office case file

1 If an agreement driemorandum of UnderstandinijQU) exists between the BLM and
the state copes of all pertinent BLM and operator correspondence are sent stetiee

1 LR2000PIlan of Operations data corresponds to appropriate Bond and Surety System
(BSS)data, andiice versa.

4.4 Processing the Plan of Operations

This section discusses the stépsBLM takes when processing the Plan of Operations

submitted by the operator. It covers the completeness review process and NEPA analysis
procedures, consultation requirements, and th
proposed Plan. THBLM review, environmental analysis, and approval process should be

coordinated with other evaluation aemqmitting procedures of locadtate, or ederal agencies as

much & possible in order to avoid conflicting or overlapping requirements or delays.

4.4.1 Completeness Review

The regul ations require the BLM to review the
completeness and give notice within 30 calendar days as to one of three possible outcomes of

that review?® The BLM may determine that the Plancomplete, not complete, or complete but

other information or actions are required before a decision can be issued on the Plan.

843 CFR 3809.411(a).
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Figure 4.22, Plan of OperationsCompleteness Review Procgdisistrates the completeness
review procedures and requiremns.

4.4.1.1 The Plan is Complete

A complete Plan of Operations is one that meets the content requirements at 43 CFR
3809.401(b). Once the operator has submitted all the information required at 43 CFR
3809.401(b)the BLM must notify the operator thte Plan is complet@see Appendix A,

Template 4.41, Complete Plan Submitt¢dndthat the next step in the review process is for the
BLM to solicit public comment on the Plan of Operations under 43 CFR 3809.411(c), either
separatelyrom or as a part dhe NEPA process. This step must occur before making a
approvaldecision on the Plan of Operations according to 43 CFR 3809.411(d). The operator is
to be advised as to tipeobabletime required for the BLM to complete its review and make an
approval @cision on the Plan.

A complete Plan of Operations is not necessarily adequate to meet the performance requirements
of the regulations anavoidUUD. The completeness determinatstateshe operator has

submitted sufficient information aboits propo®d operation as required under 43 CFR

3809.401(b) for the BLM to begin evaluatintpether the plan complies with the 3809

regulations

4.4.1.2 The Plan isNot Complete

A Plan of Operations not complete if the Plan missinganyof the information regired by
3809.401(b). Within 30 days of receiving the Plan of OperattbesBLM must send the
operator, by certified mail return receipt requested, a letter clearly identifying the missing
information required by 3809.401(b) that must be providetieBLM before the BLM can
continue processing the Plan of Operations.

Completeness questions or deficiencies can range from the very specific (e.g., What is the
thickness of the PVC liner for the leach pad?) to the general (e.g., Provide the interim
managerant plan required under 3809.401(b)(5An examplecompleteness letter is shown in
Appendix A, Template4.4-2, Plan Not Complete

The operators notrequiredto submit the identifiednformationto the BLMwithin a certain
timeframe The cycle of op@tor submission and completeness review by the BLM may be
repeated untithe BLM determines that the Plan of Operations is complete. On major mining
projects it would not be unusual for the completeness review process to take over a year and
involve fouror five iterations. For each information request, it is important fobtbtict/Field
Office to document the completeness review and correspondence in the case file.

4.4.1.3 The Plan isComplete- Other Information or Actions Required
The BLM may detrmine that the description of the propd®peration is complete under

Section 3809.401(b), but that the BLM cannot make a decision on the Plan of Operations until
certain additional processes are completed or information provided. There are a variety of
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factors whichinfluencewhen the BLM can make a decision on the Plan of Operations. The
BLM will send a letter notifying the operator thhe Plan is complete (i.e., meets the content
requirements of 3809.401(b)), but adrgsthe operator as to any leise dataequirement®r
reviewsthatmust conducted before the BLM can issue a decision on the Plan of Operations
Appendix A, Template 4-4, Complete Plan Submittednd Template 4-8, Additional Actions
Required areexamples of such a notificatioea the operator

4.4.1.3.1Baseline Data

In addition to providing a complete description of the operations, the operator must also provide
operational or baseline environmental informationtfi@BLM to analyze impacts under NEPA

and assess the potiah for UUD.®® Providing additional baseline dagseparate from, but just

as important as, the operator requirement to provide a complete Plan of OperationtheUntil

BLM has adequate baseline data on the project area, the necessary reviews camptdied

to reach a decision on the Plan of Operations.

While ideally any baseline data requirements are communicated to the operator early in the
process, perhaps even before a Plan of Operations is submitted, it could be thattidriong
nature of eme baseline data collection will have to continue after the Plan of Operations is
determined completsee Section 4.3.3.4 Monitoring Plarihe operator is to be advised as to
any outstanding data collection requirements that must be satisfied thefBteM can process
the Plan of Operations.

The BLM reviewer may need to consult the Council on Environmental Quality (CEQ)
regulations at 40 CFR 1502.22 on incomplete or unavailable information to determine what
information is required to support an agedegision under NEP£seealsoB L M d&ational
Environmental Policy Act Handboo-17901).

4.4.1.3.2NEPA Analysis

The BLM must complete the environmental review required under NEPA (either with an EA or
EIS) before it can issue a decision on the Pfabperationg’ Whether the environmental
analysis is prepared by the BLM or by an outside contractor, the NEPA analysis has to be
reviewed and accepted by the BLM. The operaitirbe advised as to the anticipated

timeframe for completion of the NEPAqmess. Guidance regarding NEPA analysis of a Plan of
Operations is discussed in detail in Section 4MEPA Analysis on a Plan of Operatiofsee

B L M dational Environmental Policy Act Handbqd#k-1790-1).

4.4.1.3.3NHPA or Wildlife Consultations
TheBLM will notify the operator of any consultation that must be completedBL.M under

theNHPA, the Endangered Species Act (ESA), or the Magm$tewens Fishery Conservation
and Management Act (Magnus@tevens Act) beforthe BLM can make a decisioon the Plan

8 43 CFR 3809.411(a)(3)(i).
8743 CFR 3809.411(a)(3)(ii).
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of Operation$® These Acts require consultation with other government agencies and parties in
timeframes not always determinedthg BLM.

The operatowill be informed about any consultation requirements under these Acts and invited

to partcipate in the consultation process where appropisate Appendix A, Template 43}

Additional Actions Requiregd Consultation required under NHPA, ESA the Magnuson

Stevens Acts is to be initiated as soon as practical after receipt of the imitiadifRDperations so

that concerns and comments of these agencies can be considered during the completeness review
process.

Completion of consultation may require the adoption of certain operating requirements or
constraints that cause the operator to gbahe Plan of Operations or resulthie BLM placing
certain conditions of approval on the Plan. Thstrict/Field Office must document the
consultation process and results in the case file.

4.4.1.3.4Native American Consultation or Other Responsibiliies

The operatowill also be notified of any other BLM or Department of the Interior (DOI) reviews
or consultations that must be conducted along with an anticipated timeframe for conipletion
For some Planshe BLM must complete consultation with NetiAmerican governments before
making a decision on the Plan of Operations.

Consultation with Native American governments regarding the potential impacts of the Plan of
Operations on Tribal trust resources is a responsibilitij@BLM and DOI that canridbe
delegated.

Consultation may occur at a variety of levels and in different forums. It may involve written
correspondence, discussions between the respective Tribal government staff and BLM program
specialists, otthe-ground visits to the project areand meetings between the Tribal government
and the BLMdecisionmaker The appropriate level and extent of consultation will depend upon
the sitespecific circumstances and the potential for the Plan of Operations to affect trust
resources. Tribes aemtitled toconfidentialdiscussions with agency officials on the

identification and protection of trust resources. While it is desirable to include the operator in
such consultatiorthe operatocan only participate with the concurrence of Tribal odfiisi

The consultation process does not mean Tribes have veto authority over the Plan of Operations;
however, when necessary, measures must be adopted to identify and protect Tribal trust
resources’ The result of consultation may not always be agreeimemteerthe BLM and the

Tribal government on the acceptability of the Plan of Operations or even on the measures needed
to protect trust resource3he consultation process and resuiisst be thoroughly documented

in the case file.

8 43 CFR 3809.411(a)(3)(iii).
8943 CFR 3809.411(a)(3)(iv).
43 CFR 380.420(a)(4).
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4.4.1.3.90nsite Visit

The regulations give the BLM the option to delay action on a Plan of Operations until a site visit
can be conductett The operatomust be notified by lettethat a site visit is required to process
the Plan of Operations, citing the reason(s) forstteevisit, when it might take place, and

inviting the operator to be presdsee Appendix A, Template 43} Additional Actions

Required.

4.4.1.3.6Public Comments

The BLM mustnot issuea decision on a Plan until it has considered all the publicrecants
submitted within the comment timefranie If the public comment period is conducted as part
of the NEPA analysis (either the EA or EIS) then there would normally not be a need to delay
action on the Plan of Operations.

Section 3809.411(c) requirdsat after a complete Plan of Operations is filed, but before the

BLM acts on it, that the BLM wil|l publish a n
local newspaper of general circulation or through the NEPA process. The BLM will accept

public comments on the Plan of Operations for at least 30 calendar days. This means Plans of
Operations, and Plan modifications made under 43 CFR 3809.432(a), are subject to public

comment for at least 30 days. The requirement to solicit public comnotudes all Plans,

from the simplest exploratielevel Plan, to Plans for large muitear miningoperations The

required public comment periatbes not apply taninor Planmodificationsmadeunder 43 CFR
3809.432(b).

While themandatory public commeperiod cannot begin until after the Plan of Operations is
determined complete under 43 CFR 3809.4)] 1l(&s provision doegot precludethe BLM from
formally beginning to solicithe public scopingorocesdefore the filed Plan is determined
complete. Irfact, public inpubnanEIS-level Planin the form of scoping comments during the
completeness review can be beneficial, especially on large profiotgarly, internal scoping
for anEA-level Han can also be useful for identifying potential altekest and issues.

Thecomment period required under 43 CFR 3809.41rh@y beconducted in combination with
the release of an EA or draft EISince there is a mandatory-d&yminimumcomment period
on all BLM draft EISs”® the comment period required werdt3 CFR 3809.411(c) would not add
to the overall processing timélthough EAs do not require a public comment, some form of
public involvement is requiret It is recommended thanypublic reviewor comment sought
on the EAbeconcurrent with the 3day public comment period required on the Plan of
Operationdy 43 CFR 3809.411(c). Comments received on the EA and Plan can then be
addressed in the Decision Rec@DR) (and revised EA, if applicable).

143 CFR 3809.411(a)(3)(V).

9243 CFR 3809.411(a)(3)(vi).

% BLM NEPA Handbook H17901, Sec. 9.3.2.
% BLM NEPA Handbook H179G1, Sec. 8.2.
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Public notification of the comment period is pided for EISlevel Plans through the normal
Federal Registenotification that is issued on the availability of the draft EIS and the usual press
releaseslIf there is no EISpublic notification is conducted through press release, legal

notice(s) or didribution using a mailing list.

The requirement at 43 CFR 3809.411(c) is intended to solicit public comment on the Plan of
Operations itself, not necessarily the attendant NEPA document. This distinction does not make
much difference in the type of comnis likely to be received since the Plan of Operations is the
proposed action in the EA or EIS. However, it will be necessary to have copies of the complete
Plan available to those requesting it, or a viewing copy for large volume/oversized Plan material.
Another option is to make the Plan of Operations available through the Skastrmt/Field

Office website. All substantive comments received on the Plan of Operations and/or the
environmental analysis must be addressdte final EIS(or revised B or Decision Record, if
preparing an EAprior to issuing a decision on the Plan.

Information on theRCE and/or the financial guarantee amount, while public information, is not

include in the environmental analysisris public commentequested TheRCEand the

financial guarantee amount are not required components of a complete Plan of Opeuatoas

part of the BLM6s enforcement program. The p
of Operations and the associated environmental analysis.

4.4.1.3.7Surface Managing Agency

In cases where the BLM does not have responsibility for managing the surface, the BLM
consults with the appropriate surfac@naging agency before making a decision on the Plan of
Operations® While these situations asmticipated to be rare, they could occur on lands
managed by the Bureau of Reclamation (BOR), FWS, or other Federal agdiin@es agencies

do nothave surface management regulations for locatable mineral development, yet the land is
open to location wher the Mining Law or has valid existing development rights that predate the
withdrawal of these lands.

In these situations, the BL&ustwork closely with the surfaemanaging agency and operator

to incorporate the concerns of all parties into the Pl@perations. The operator should be

invited to participate in these discussions, where appropriate. It is desirable to include the

surface managing agency as a joint lead, or cooperating agency, in preparation of the NEPA
document.Joint lead statisonly appropriate where the other agency hasthkority to make
adecisionWher e the decision is wultimately the BLM
appropriate.When joint lead status is used, @®U should clearlydelineatethe decision

makingrole of each agency.

4.4.1.3.8Surface Owner

In cases where the surface is owned by afeoheral entity, the BLM consults with the surface
owner®® The BLM mustwork with the surface owner and the operator to incorporate concerns

% 43 CFR 3809.411(a)(3)(vii).
% 43 CFR 3809.411(a)(3)(viii).
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of both parties intéhe Plan of Operations. The BLM must follow procedures under the
regulations at 43 CFR 3814 for protecting the surface owner improvements if the project is
located orSRHAlands (See SectioB.3 Split Estate Landdor further discussion on the
requirements for spliestate lands.)

4.4.1.3.9%ater Quality Compliance

The BLM may delay making a decision on a Plan of Operations until it completes consultation
with thestate to ensure operations will be consistentwitat e 6s wat er dqulal i ty
consultation with the applicabstate authority is required, the BLM will notify the operator that

the Plan of Operations cannot be approved until the BLM has completed consultation with the
state(see Appendix A, Template 43} Additional Actions Required.

The BLM, thestate, and theperator should jointly participate in these discussions and include
any operational requirements for compliance with water quality laws into the Plan of Operations.
Written certification from thetateor the issuaoe of discharge permits by the appropriiste

water quality authority (or by EPA in neprimacystates) will constitute evidence that the

permitting authority believes the project capable of complying with the water qualitataivs
completeghe consutation requirementThe District/Field Office must document all

consultation efforts and results in the case file.

4.4.1.3.10 Mineral Examination Report

The BLM will not make a decision on a Plan of Operations until it completes preparation of a
mineralexamination report for proposed operations on lands that have been withdrawn from
mineral entryto determine if the claim(s) are vafiti The operatowill be advised as to the
anticipated timeframe for completion of the report (see SectigMBthdrawnand Segregated
Lands).

4.4.1.4 Approval of Certain Actions During Plan Review

Pending approval of a Plan of Operations, the BLM may approve any operations that may be
necessary for timely compliance with requirements of Federadtatelaws, subjectd any

terms and conditions that may be needed to prevent UUD. This provision at 43 CFR
3809.411(b) provides a mechanism where the BLM may approve certain activities immediately

if needed for the operator to comply with other laws. This could includeosmvéntal or

Mining Law requirements, or court orders. Examples where this might be applied include
construction of monitoring wells and capture systems after a contaminant release, remediation of
slope failure or prevention of imminent slope failuretafiation of access roads to support

cleanup, construction of treatment facilities, and emergency installation of runoff controls. Use
this provision to avoid a regulatory conflict where another agency orders certain surface
disturbing activitytobetake i1 mmedi at el y, yet the action 1is
approved Plan of Operations.

9743 CFR 3809.411(a)(3)(ix).
% 43 CFR 3809.00(a).
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The expedited approval of activity needed to comply with environmental |anvgigate

undesirable events may have to be given quickly, in a matter of daysnon@wes in the case of
emergency actions. During that tintkee BLM official must decide upon any terms or

conditions that are to be placed on the activity to prevent UUD and communicate those in writing
to the operator. This approvalustbe of limitedduration and specify that the operator must

follow up by filing for approval of the surface disturbing activity under the normal Plan of
Operations process.

It may not be possible to complete the NEPA analysis required on these expedited surface
disturbarce actions prior to their implementatibhii Al t er nati ve arrangement
established to comply with NEPA in an emergency. Alternative arrangements do not waive the
requirement to comply with NEPA, but establish an alternative means for compliartbe. |

event of an emergency, you must contact the BLM Washington Qffigision of Decision

Support, Planning and NEP®AVO-210)and completéhe appropriate level of NEPA analysis

for any activities approved under this provision of the regulat@amson as practicalWhere
emergency circumstances necessitatettieeBLM approve operator actions that BLM believes
have significant environmental impacts without completing the NEPA prabe€?,.M must

consult with theaCEQas described in 40 CFR 1506diddtheB L M &National Environmental

Policy Act HandbookH-17901, Section 2.3

It may also not be possible to get an acceptable reclamation financial guarantee in place prior to
such surface disturbances. As soon as practical, the amount of theateExidmancial
guaranteevill be modified to reflect the additional reclamation liabilitiestoeground.

TheDistrict/Field Office may decide actions taken under this provision of the regulatioss
be disclosed to the publiy letter orthrough thepress. All such disclosures will be released
through the local or state Public Affanffice.

4.4.2 NEPA Analysis

The BLM must complete the environmental review required under NEPA (either with an EA or
EIS) beforethe BLM can issue a decision on theposed Plan of Operations or on a
modification to an existing Plan under 3809.432{2)While BLM & NEPA Handbook provides
general guidance on how to prepareenvironmental analysis under NEPA, the following
guidance is specific to NEPA analysis a3&09 Plan of Operations, whether prepared by the
BLM or for the BLM by an outside contractor:

T The operatordés complete Plan of Operations
of the NEPA documerndamot proceed beyond the scoping phase until thie &f
Operations is determined to be complete under 3809.401(b).

% Emergency actions to prevent a public health and safety situation, and circumstances that require immediate
action to prevent environmental damage are exempt from NEPA (43 CFR 46.150).

190 A determination of NEPA adequacy (DNA) finding that thestirig environmental analysis is sufficient to cover

the modification is most likely the extent of the NEPA documentation required for a minor modification to a Plan of
Operations under 43 CFR 3809.432(b). See Section 4Mi8dr Modification Procedures
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1 Thefocus of theNEPA analysis is the Plan of Operations, and not the operator. The
environmental analysis @iotentialimpacts from a particular Plan of Operations is based
on the meritof the Plan itself and does not change depending upon the compliance
history, resource®r experience level of the operator (compliance historlyasevera
factor when conducting inspection and enforcement addiv@ge Chapter hspection
and Enforcenen.

1 Evaluate the Plan of Operations and any alternatives on their inherent merits assuming
full implementation including all operation, mitigation, monitoring, reclamation, closure
and postreclamation actionsWhile risk analysis or stability disssions with respect to
acceptable engindag practices may be appropriate, do not prepare the NEPA analysis
assuming there will be deviations from the Plan, noncompliance events, ticesss
analysis™™! Because the operator is required by regulatidoltow the approved Plan of
Operations, it is not appropriate to speculate on impacts from actions outside either the
proposed action or one of the alternatives.

1 Provided the subject land is open to entry under the Mining Laws, a validity examination
is not required to process a Plan of Operations and the NEPA analysis does not need to
address mining claim status or validity. Nor does the NEPA analysis need to discuss how
the information gained under a Plan of Operations could support an applicatic@no pa
a particular mining claim. The issuancemheralpatents is a separate nondiscretionary
action not subject to NEPA review.

1 No Action Alternativee The fAno act i(ie,madaiapprdvingthe fPlgnintistbee
fully analyzed as an alternativ&his alternative does not mean no mining indefinitely,
butthat this particular Plan or Plan modification would not be approved. While an EA is
not required tdully presenand analyze fino acti ono alternative,
alternative helpglentify baseline conditions and provides a contrast for the action
alternative(s).At a minimum, the EA must contrast the impacts of the proposed action
and alternatives with the current condition and expected future condition in the absence
of the projet. When the proposed action is a modification to an existing Plan, the no
action alternative would be continued operation under the already approved Plan without
the modification.

1 Preferred Alternative If BLM determines that mitigation is necessaryptevent UUD,
the proposed Plan of Operations, with any BhMdedmitigationmeasures needed to
prevent UUD, is usually analyzed as a separate alternative and normally constitutes the
preferred alternativeThe EA or EIS must also disclose any impactsrgflementingthe
mitigation measureghe effectiveness of the mitigation measymeposedand residual
effects of adverse impacts that would remain after mitigation measures aré’takén.
This allows the effectiveness of thetigationmeasureshe BLM recommendso be
evaluated and compared to the Plan as proposed without the mitigatiith mitigation
measures proposed by the operator. In addition, analyzing the potential impacts of

“There is no requirement to do a fAworst case analysiso
19243 CFR 46.130 .
13BLM NEPA Handbook, HL7901, Sec. 6.8.4.
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mitigation measures (for example, building a pipeline to bripglemental water to

mitigate the impacts of dewatering) in the EIS wilbw all the mitigation measusd¢o

be implemented immediately if the need arises, rather than having to authorize the
mitigation measure as a sepafaeleral actionlater. Including a simple list of
mitigationmeasures in the NEPA document that might be required without an assessment
of how they would change the impacts does not satisfy the environmental analysis
requirement.

1 Sustainable Development Alternative®@pportunities fo sustainable development,
whether proposed by the operator as part of the reclamation plan or developed as a
separate alternativejustbe addressed in the NEPA documdftappropriate, this can
be addressed as part of the Preferred Alternative.

1 Baselne Data Baseline data required under 3809.401(c) are usually reflected in the
Affected Environment and Impacts sections of the analysis. Do not request the operator
to supply additional baseline data or studies unless it is needed to support the.analysi

1 Mining Claims- Mining claim status is not an environmental issue to be covered in the
NEPA analysis. Nor is a validity examination required to process a Plan of Operations,
unless the provisions or 43 CFR 3809.100 or 3809.101 apply.

1 Exploration Plas- NEPA analysis of exploration Plans of Operatioresy need to
analyze thgotentialenvironmental impact of possible mine development. Exploration
does not always lead to miningut may be considerea @ndirect or cumulative effeets
defined at 40 ER 15087 and 1508.8 Whenanalyzingindirect and cumulativeffects
of an exploration plaryou must include reasonably foreseeable acti&hghe analysis
shouldnot belimited to funded or licensed projects, but shaalkbavoid speculation.
The disaission ofthe potential environmentahpacts should be commensurate with the
size, stageandhistory of the operationsSee BLM NEPA Handbook, 7901, Sec.
6.8.3, for more information about how to analyzdirect andcumulative effects.

1 Financal Guarantee The amount of the financial guarantee or a frgn trust is not
subject to NEPA analysis, but is part of the enforcement progfémoperating and
reclamation plans determipetentialimpacts and constitute mitigation, not the
reclamaton financial guarantee amount. When assessing impacts, assume full
implementation of the operating and reclamation plans independent of the financial
guarantee amouniThe financial guarantestoes notonstitute mitigation.

1 Mitigation vs. Monitoring- Monitoring requirements are not to be confused with or be
substituted for mitigation requirements. Monitoring by itself is not mitigation. The
mitigation is the planned response action triggered by an undesirable monitoring event at
a preset level of imgd Remember, the NEPA analysis is an estimate or prediction and
not a guarantee as to the impacts that would occur.

10481 M NEPA Handbook, HL7901, Sec. 6.8.3.4.
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1 New information and/or changed circumstancksprior to making the decision about
whether to approve the Plan, there is a significaange in the affected environment or
significant new information, it may be necessary to supplement the NEPA analysis and/or
requirechangego the Plan before making the decision. See BLM NEPA Handbcok, H
17901, Sech.3.2, page 30, for more informati@about how to address new information
in the context to NEPA.

4.4.2.1 Unnecessary or Undue Degradation

The relationship between the procedural requirements of NEPA to evaluate and disclose impacts,
and the substantive requirement of FLPMA to prevent W#@n making the decision analyzed
in the NEPA documents shown in Figure 4:41 Approvable Plans and NEPA Analysis

Figure 4.4-1 - Approvable Plans and NEPA Analysis

Are Significant Impacts
Anticipated? (40 CFR 1508.27) —

v

!

Would the Plan Prevent
Unnecessary or Undue

Degradation? (43 CFR 3809.5)

Yes No J' l

l J Yes No

ElS-level EA-level v v
analysis analysis Approve Plan Plan not
required sufficient approsed

For a Plan of Operations to be approwee Planincluding any required mitigation measures,
must be adequate to prevent UUD and the appropriate level of NEPA analysis must be
completedbefore the BLM makes the decision regarding whether to approve theTharievel
of NEPA analysis is indepandent bktrequirement to prevent UUD. The two requirements,
while different, are interrelated:

1 The level of required NEPA analysis for a Plan of Operations depends upon the
anticipated
1508.27. Actions thatre anticipated teesult in significant impact®r actions that have
been analyzed in an EA and determined to have significant impeaqtsire the
preparation of an EIS. Actions that would notmallyresult in significant impets can
be approved after preparation of an,EAhe analysis in the EA results in a Finding of

No Significant Impact’

5106

mpact s

of t he PIl an

and whet he

195 Minor Plan modifications under 3809.432(b) can be accomplishecaviA, but must also not result in UUD.
1% NEPA is a procedural law, requiring the agency to analyze the proposed action, but not necessarily select the
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1 A Plan of Operations that would result in significant environmental impacts can be
approvedafter an EIS is preparex long a®peations under the Plamould not result in
UUD. Example A Plan to disturb 00 acres and mine 400 million tons of rock would
likely result in significant impacts. HeField Officewould be required to prepare an EIS
before deciding whether to apprave Plan. However, based on the analysis in the EIS,
theField Officemayvery welldetermine that the impacts, while significant, do not rise
to the level of UUD and/or that the mitigation measures required under the selected
alternative aradequate tprevent UUD.

1 Plans that would result in or not prevent UUD cannot be approved

1 Occasionally a Plan may be submitted where it is obvious that UUD would not be
prevented. Use the Plan completeness review process (Figitptd @otainat least a
nominaly acceptable Plan from the operator before beginning the NEPA analysis (i.e., do
not waste time or resources preparing NEPA analysis on a grossly inadequate Plan).

1 As the Plan review and analysis progresses, the EA or EIS may identify impacts
(significart or insignificant) that indicate UUD would occur. In these instarbes,
applicantmay need to develop mitigation or new alternatives to include in the NEPA
analysis so that one or more of the Plan alternatives will be approvable (green column).

1 Mitigation in the form of conditions of approvial the DecisionRecord (DR) or Record
of Decision ROD) and in the 3809 decision documeah be applied to prevent UUD,
thus making the Plan approvabléhe mitigationcouldalsoreduce what would be
significantimpacts to less than significant, allowing for Plan approval at ateiz#{ of
NEPA analysis®’

4.4.2.2NEPA Decision Documents

The DR or RODmustexplain how the selected alternative (the approved Plan) meets the
requirements of the regulations to pnev&dUD and is in conformance with the applicable land
use plan(s).

Mitigating measurestottgp er at or 60 s mpustbposedquiPtad as fAcondit
approval 0 i nandthee380D éecision doBu@dnith an explanatiomas to whythe
measuregare needed to prevent UUD.

If the Plan contains any elements of occupafitthe approval decision must also contain a
written determination of concurrence or reoncurrence regarding the occupanty

alternative with the least potential environmental impacts.

197BLM NEPA Handbook, HL7901, Sec. 7.1.

%843 CFR 3715.3 and 3715.5.

199 Appeals of decisions issued under the regulations at 43 CFR 3715 are directly to the IBLA, without a State

Director Revi ew. | f a A37150 determination i s combi ne:q
procedues should be noted.
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4.4.3 Issuing a Decision

Section 3809.411(d) desceib the actionhe BLM may take after finishing the Plan of
Operations review, including the analyaisd decision documentmder NEPA, consideration of
public comments, and completing any consultation requirements.

There are three possible courses ¢ibacBLM may take when issuing its decision on a Plan of
Operations.The BLM may decide to:

1 Approve thecompletePlan basically as submitted

1 Approve the Plan subject to certain conditions imposed to ensure the operation meets the
performance standar@see Chapter Berformance Standards) and does not result in
UuD.

1 Disapprove or withhold approval of the Plan.

The BLM decision must be sent to the operator via certified mail, return receipt requested, and
include the appropriate appeals langu@geAppendix A, Templated.4-4, Decision on Plan

The BLM District/Field Office decision on Plan approval goes into effect immediately and
remains in effect while appeals are pending unless a written requestdgrod the decision is
granted (see Chapt&6 Decisions and Appeals)he decisiormaybeincludedas part of the

DR orROD; there s no requirement that tiOD be a separate document from the decision.
However, if the decision is included in the same document as the DR or ROD, it must still be
sent to the operator as described above (in other words, publication of the document including
both the DR or ROD and plan decision alone will not constitute the service on the operator
described above).

4.4.3.1 Plan of Operations Approved

A completePlan of Operationshat will not cause UUDnay be approved basically as submitted.
Small exploration Plans, or Plans in areas without sensitive resourcevisi$ugenerallynot

take as long toeview and appra In these situations, the BLMaysign theapproval decision
after completing the NEPAnalysis and public comment peri@shd communicate the
reclamation financial guarantee amount to the operator.

4.4.3.2 Plan of Operations Approved Subject to Conditions

The BLM may approve a Plan of Operati@ubject to any changes or conditions of approval
needed to prevent UUD. The difference between what the operator is proposing in the Plan and
actions that the BLM determinaseneeded to prevent UUD will become the conditions of
approval thathe BLM attaches to its decision. The conditions of approvastbe written so

that the desired ethe-ground results are achieved without mandating a specific design.

All mitigationmeasures applied as conditions of approval muanbé/zed irthe
environmenthanalysis sdhattheir effectiveness is determinaddtheresidual impactafter
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implementation of the mitigation adisclosed™° The conditions of approval must be clearly
stated in the DR or ROD on the Plaith an explanatiomas to whythe conditims arebeing
required**

A decision approving the Plan of Operations and stating the conditions of approval must be sent
to the operator by certified mail, return receipt requested. The decision must state the estimated
reclamation cost determinati@md the financial guarantee amauithe decision must also

remind the operator that surface disturbaatjvity cannot begin until the financial guarantee has
been accepteand obligatedby the BLM (seéAppendix A, Templated.4-4, Decision on Plan

Also, postapproval, the BLMmay require the operator to update or revise the Plan content so as
to reflect other agency permits, final desigmrscertain stipulations. This allows for a single
document describing the approved operation in detail that celmelo&ked without having to

consult other supplemental plans or permits. For example, the BLM may approve the Plan but
condition it with the requirement that i&hes of growth medium be placed over a certain waste
rock dump instead of the proposedidéhes. To create a comprehensive Plan of Operations
document, the operator would supply replacement pages to thevRienever neededo change

the reference from lidches to 18nches.

For example,fianother agency permit is required, such abllatonal PollutionDischarge
Elimination System NPDES permitfor discharge, it could be committed to by the operator and
appended to the Plan once issued by the authosrateor Federal entity. Deciding what and
whether to require incorporation of suclterial into the Plan of Operations is a projgetcific
determination to be made by the individDastrict/Field Office.

In addition, the BLM must also include any other BLM requirements in the Plan approval
decision. For example, inclusion of the BBietermination regarding concurrence or-non
concurrence on proposed use and occupancy is required by 43 CFR87d 58 included in

the BLM decision approving, modifying, or rejecting a Plan of Operations.

4.4.3.3 Plan of OperationsDisapproved or Approval Withheld

The third possible outcome from the BLM review of a Plan of Operations is for the BLM not to
approve the Plaf? TheBLM may either disapprove or withhold approval of a Plan of
Operations. There is a distinct difference between thelesisions

4.4.3.3.1Disapprove the Planof Operations

A decision that disapproves the Plan of Operations is synonymous with denying the Plan of
Operations. ADi sapproveo or fADenyo should be
issueafinalBLMdeci si on on t he Pl ano sThadeédasigrunausty i n pr e
clearly state why the proposed Plan was de(gedAppendix A, Template4.4-4, Decision on

Plan.

11981 M NEPA Handbook, HL7901, Sec. 6.8.4.
1118] M NEPA Handbook, H17901, Sec. 8.5.1.
1243 CFR 3809.411(d)(3)
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4.4.3.3.2Withholding Plan of Operations Approval

A decision thatt hshaoylsd itnhgeo BaLpM riosv aiflwion t he Pl an
based on some procedural or legal requirement that must first be satisfied before the BLM can

make a final determination on whether to approve or disapprove the Plan of Opésatons

Appendix A, Template 3.22, Processing Notice or Plan Suspended

4 .4.3.3.3Rationale

Four situations where it would be appropriate to disapprove or withhold approval on a Plan of
Operations are discussed below.

Inadequate Informatioht®- The BLM cannot approve or evdegin analyzing the Plan until
sufficient and appropriate information is received to make the Plan complete and to prepare the
associated NEPA analysi$he BLM decision tavithhold Plan approval can be issued after an
extended time has elapsed withauesponse from the operator to one or more of the content
requirements id3 CFR3809.401. In these cases the decision is conditional because the BLM
would resume processing the Plan of Operations if the information were provided within time
establishedh the decision.As such, no appeals language is included in a decision to withhold
plan approval pending submission of adequate information.

A BLM decision todisapprovea Planshould be issueithe operator refuses to provide the
required informatia within the specified timeframer when there is no expectation of a
meaningful response from the operator to BLMO

Lands Closed to Operation under the Mining L4 If a Plan of Operations is proposed on
landsand a valid existingights determination of the involved mining claims is pending under 43
CFR 3809.100, the BLM may issue a decisithholdingfinal action on the Plan of Operations
pending the outcome of the mineral examination/valid existing rights determination. If the
mineral examination concludes that some or all of the mining claims or mill sites located on
withdrawn or segregated lands do not have valid existing rights, and if the Plan could not be
modified to include only the valid claims and/or open latigs BLM will continue the
suspension of its processing of the Plan of Operations pending final Departmental decision
declaring the mining claims null and void and any subsequent appeal. Following final
Departmental decision to void the claim, the BLM will réjge proposed Plan and order any
reclamation that may be necessaBgeSection 8. Withdrawn and Segregated Larfds
additionaldiscussion on the requirements for segregated or withdrawn lands.

If a Plan of Operations is received that has no potédotidhe existence of valid existing rights

(i.e., the Plan is proposed on segregated or withdrawn lands with no mining claims present), the
Pl an of Operations i s trejectedwithdut geingghcough the o The
completeness review BNEPA analysis processes because there is no mechanism for the BLM to
approve such a Plan under the surface management regulations.

11343 CFR 3809.411(d)(3)(i).
11443 CFR 3809.411(d)(3)(ii).
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Plan of Operation®oes Not PrevertdUD°- In some cases it may not be possible to develop
themitigationmeasures needed prevent UUD. If after consideration of all reasonably

available mitigation measures that might be imposed under 43 CFR 3809.411(d)(2) as conditions
of approval, the Plan of Operations would still result in UUD, it must be disapproved. Examples
includeactions that would violate the Endangered Species Act, or actions that would not meet
one or more of the performance standards in 43 CFR 380Bet2ise those actions would be
considered de facto UUB®

If the BLM anticipates problems with the approvébibf a portion of the Plarthe BLM must

communicate its concerns early in the review process so the operator has the opportunity to

modify the Plan before the BLM must issue a decision disapproving the Plan of Operations. A
fundamental consideration iat what point does BLM disapprove an unacceptable Plan of

Operations versus trying to make it approvable through the impositionigationmeasures

While there is no set threshold, the BLM is not to assume the responsibility for redesigning the
opeat or 6s Pl an. As a gener al rul e, the BLM shc¢
instead of imposing conditions of approval so extremethigatonditiongadically change the

design of the operation (e.g., require underground vs.-ppenining a vat leach vs. heap

leach,etc).

The BLM decision to disapprove the Plan of Operations must clearly state why the proposed
project would result in UUD and why BLM was unable to develufigation measures that

would prevent the UUDThe decision shdd not be written in a fashion that precludes any
future resubmittals by the operator once the matter of UUD is resparetitheoperatormay
modify the Plan of Operations and resubmit it to the BLM at a later time.

Multiple Plans that are Mutually Ekasive- Generally, when there is more than one Plan of
Operations proposed in the same geographic tre&8LM reviews each Plan based on its own
merit andwhether it will caus&JUD. However, circumstances may exist where two or more
Plans of Operation®r Notices)are filed that contain mutually exclusive activity such cases,

the BLM does not get involved in disputes between rival claimants and/or operators. Relief for
mine operators in such cases must be sought in a court of competent jonsaictinot from the
BLM.

Forexampleif one operator proposed to mine at a certain location at the same time a second
operator proposed to construct a waste rock dump or facility on the same, gneusyolproval of
such conflicting Plans would be almastpossible to assess in a NEPA analgsis the

analysis of whether operations under the plans would cause UUD. In addition, it would be
extremely difficult for the BLM tacalculatethe RCEfor each otthe Plansor takeother
enforcenentaction forthe Plansafter they are approved cases of noncompliance

In these cases, the BLMill withhold approval on conflicting or overlapping segments of either
Plan until the priority rights have been resolved between the operators in a court of competent
jurisdiction(seeAppendix A, Template3.2-2, Processing Notice or Plan Suspended

11543 CFR 3809.411(d)(3)(iii).
11643 CFR 3809.5.
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4.5Beginning Operations

The operator must not begin operations until the BhiStrict/Field Office approves the Plan of
Operations and the BLMffice responsible for adjudating financial guaranteéssues a

decision accepting and obligating the operato
reclamation*” All correspondence with the operator on Plan approvaliaacial guarantee

decisions must clearly state wheperations may begin.

4.5.1 State and Federal Permit Requirements

The BLM approval of a Plan of Operations daesconstitute certification that the operator has
obtained whatever other localate, or Federal permits or approvals might be necetwaitg
operation (i.e., the BLM can approve a Plan without waiting for the operator to obtain other
permits needed for the operatiodypproval of a Plan of Operations the BLM does not
eliminate the requirement for the operator to obtain all othdicappe local,state, and Federal
permits (see Section 9.2.2 Regulatory Overlap of Enforcement Actions).

To prevent conflicting permit requirements and facilitate a comprehensive reveei M

should coordinate its approw@écision with thestate or oher Federal agencies that are also
reviewing the operatiowhen such permits are critical to the overall project plan (eNgtianal
Pollutant Discharge Elimination Syst§idPDES Permit for a tailing impoundment). Where
the operator is relying on angpiaular permit to meet the Plan content requirements of 43 CFR
3809(b) (e.g., spill contingency plan or wetlands mitigatidr@,BLM may condition its

approval on the operator obtainitige specifidocal, state or Federal permitThe BLM may
require he operatoto provide a copy of the permit to be included in ff@n of Operations

Over the life of the operation, the BLM may ask the operator to provide proof that theipermit
still in place.

4.5.2 Phased Approvals or Development

The scope of thBLM evaluation and decision on the Plan of Operations is to cover the entire
operation. However, where the approved operation is to procpbasesand the operator is

posting a financial guarantee for only a part of the operation, the extent amsdolirfie orthe-

ground activities that are being authorized must be clearly stated in the BLM détisiar an
authorized operation to proceed to a new phase, additional BLM authorization, other than those
related to the RCE and financial guaranteepisrequired.

Modifications to an approved Plan must be addressed under 43 CFR 3809.430 through 3809.434
and must not be incorporated into phased authorization (see Section 4.6 Modifications to Plans
of Operations).

While phased approvals and financiahgantees are appropriate tools for the operator to manage
project costs, at no time can the surface disturbance exceed the scope of the approval given for a
particular Plan of Operations, nor can the reclamation liability exceed the amount of the financial

11743 CFR 3809.412.
11843 CFR 3809.553(a).
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guarantee in placeSee Sectios.2 Reclamation Cost Estimataad Sectior6.3 Types of
Financial Guarantedsr further discussion of phased financial guarantees.

4.6 Modifications to Plans of Operations

Sections 3809.430 through 3809.434 of the r&ns address modifications to the Plan of
Operations, either at the request of the operator, or when required by the BLM.

4.6.1 Operator Requested Modifications

The operator may request a modificatiortheir Plan at any timeDue tothe incrementahature
of exploration and miningt is expected that operatarsay modify their Plans of Operations.
As additional ore reserves are blocked out or cutoff grades claragareas are reclaimed,
operators may propose to modify their RlahOperationgo increaser decreas¢éhe
disturbance area, change mine facility layout, or modify mineral processing methods.

There is no limit on the number, type, or size of modifications that may be made to a Plan of
Operations provided the modification is revievasdrequired under the regulations. A single

Plan of Operations may proceed through multiple modifications, from the early exploration stage
through mine development and expansion, over decades, with some modifications exceeding the
original disturbanceaeage.

The NEPA analysis must capture the impact of all past modifications, as well as the present
modification under review, in order to avoid overlooking the cumulative impacts of past, present
and reasonable foreseeable future actions on the envrdinm

4.6.2 Required Modifications

The operator must modify their Plan of Operatiatien making changes in the approved plan,
to prevent unnecessary or undegihdationand to address unanticipated eventsooddions

4.6.2.1 Before Making Changes the Approved Plan

The operator cannot deviate from their approved Plan of Operations without a modification
approved by the BLM*® During the initial approval, the BLM should communicate to operators
that the approved Plan of Operations limits whatlmadone on the ground; and that any change
outside the scope of the approved Plan the operator wants tdhmaakéers the manner and

degree of the plamust be made through the modification procéldsis may ncludeadding
disturbance areahanges irthe size, configuration, timing, and equipment use as well.
Modifications may also be needed for changes in monitoring plans or interim management plans.

The BLM and the operator need to have a common understanding as to the scope of the activity
approed under the Plan and what changes in operation would trigger a minor or major
modification of the Plan. For example, a change in equipment size or disturbance area to less

11943 CFR 3809.431(a).
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than that approved may not require a minor modification. The scope of the dgprdvehen a
modification (minor or major) is required is both site specific and project specific, depending on
what impacts weranalyzedand what limitations or conditions of approval were placed on the
approvedPlan.

4.6.2.2 To Prevent Unnecessary or ddue Degradation

If the BLM identifies or anticipategdUD (actions or conditions not meeting the performance
standards) the BLM may order the operator to modify the Plan of Oper&tiokadification
orders can be made effective immediately as part ah#pection and enforcement program
(see also Chapter 9 Inspection and EnforcemeXit)BLM -ordered modifications still have to
go through the review and approval process under 3809.432(a) if they do not qualify for
acceptance under 3809.432(b) as aommodification.

4.6.2.3 To Address Unanticipated Events or Conditions

A major or minor modification may be required before the final closure of operations in order to
address impacts from unanticipated events, conditions, newly discovered circumstances,
information'?® This requirement is intended to ensure that all Plans of Operations are reviewed
prior to final closure in order to check for changes that need to be addressed during final
reclamation. The above requirement does not preclude the Bl operator from addressing
these concerns during operations. The following list is not exhaustive of the conditions or events
that might lead to a modification of the Plan of Operations.

1 Installation of treatment systems or changes in reclamatiomandoring plans may be
needed to address development of acidic or toxic drainage.

1 To the extent loss of surface springs or water supplies were not anticipated in the initial
NEPA analysis, such events may warrant a Plan modification to address thenendit
and develop mitigation.

1 Operations where a need for letegm water treatment or other maintenance activities
are later identified usually constitute a substantial change from the original Plan of
Operations. To account for the leteym commitmenta modification in the Plan of
Operations is usually needed. As a result of modifying the Plan of Operations it may
become necessary to establish a {targn trust fund to address the long term water
treatment costs(See Sectiof.3 Types of Financial Garanteedpr further discussion
on trust funds.)

1 To the extent repair and maintenance of reclamatienemot addressed in the Plan of
Operationsa modification may be necessary if it involves ongoing use of earthmoving
equipment or changes in stormemmanagement structures.

12043 CFR 3809.431(b).
1213809.421 and 3809.600 through 3809.605.
12243 CFR 3809.431(c).
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1 Because the exact nature of mine waste or leachate may not be known in advance, a
modification may be needed to include measures required to manage closed waste units.
This would be especially appropriate if lotegm care and aintenance involves the use
of mechanized earthmoving equipment or the use of vehiclesandt

1 Specific plans for postlosure monitoring and maintenance may not be finalized until
after the closure activity is completed and site conditions are knbwthese situations
the plans for postlosure management submitted under 43 CFR 3809.401(b)(3)(x) may
need to be modified.

1 Hazards to public safety that result from the Plan of Operations must be reduced or
eliminated as part of final reclamation. Nemumanticipated hazards may require a Plan
modification so that the necessary protective measures are included in the final closure
plan.

4.6.3 BLM Review of Plan Modifications

The BLM will review and approve a modification to a Plan of Operations isgh® manner as
it reviewed and approved the initial Plan under 43 CFR 3809.401 through 3809.420 unless the
modification is considered minor.

Increamg the area of disturbance, adg new mine facilities, or substantialihangingmineral
processing woudl require a modification that is processed similar to the initial Plan of Operations
under 43 CFR 3809.401 through 3809.420. Modifications to change mine facility design or
capacitymayrequire the operator follow the Plan of Operations approval pro€esexample,

if waste rock dump stability were a major issue during the initial Plan approval, then
modification to the dump configuration might roptalify as a minor modification angrocessing
would have to follow the more formal review and approvalgess.

Whether an action requires a formal modification or a minor modification depends in a large part
on what issues were identified during the initial Plan approval. If the adequacy of cover soill
thickness for reclamationwerean issue during Plan rew, then reducing the amount of soil to

be spread from liiches to 8nches may require a formal modification as it could impact
reclamation performance. On the other hand, if the soil thickmesto be increased from 10

inches to 12nches a formalmodification may not be needed since impacts to reclamation
performance would not be anticipated. Conversely, if the wsuedust and traffic from haul

trucks, then increasing the amount of soil to be applied by 20 percent could trigger a
modificationif limits given for truck traffic in the initial Plan of Operations were to be exceeded.

The review and approval process for modifications should focus on the changes proposed to the
Plan of Operations and not create a second review and approval dosadteady approved in

the initial Plan. Theappropriatdaype of NEPA document should be determined in consultation
with the local NEPA coordinat@nd by referring to the NEPA Handbook,1M9G1. The

NEPA documenpreparedor the modificatiormustdisclosethe impacts of the past actions by
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reference oby tiering'**to the NEPA analysis that has already been compietextier to

maintain an assessmentalifthe impacts of the projecAn impact assessment is especially
important if anEA is beingusd f or t he modi fi cati oemsdrsthaNEPA an a
impacts from the modification are not significant when considered in combination with past

project approvalsNote The environmental analysis for a modification may tier off prior

analysesthis does not constitute a supplemental EIS.

4.6.3.1Minor Modification Procedures

The regulationprovide thathe BLM will accept a minor modification without formal approval
if the modificationis consistent with the approved Plan of Operationsdaed not constitute a
substantive change from the activity analyzed in the NEPA docufifent

Examples of minor modifications may include, but are not limitechtoor road realignments,

facility design changes within approved design limitgor changesn monitoring parameters

or frequency, some changes in the schedule of operations, variations in the seed mixture used for
revegetationandadditional drill holes on existing disturbance.

TheBLM will prepare aDeterminatiorof NEPA adequacyNA), or otter checklisttype

NEPA review, in order to document that the minor modification is consistent with the approved
Plan of Operation and does not constitute a substantial change that requires additional
environmental analysis (see BLM HandbooKlHB0-1, National Environmental Policy Act

Chapter 3 Using Existing Environmental Analysis). All minor modifications are to be
documented in the case file and tracked to ensure they do not cumulatively exceed the minor
modification threshold. A public comment perigchot required on a minor modification.

Although the modification may be minor, sosjustment in the amount of the financial
guarantee may be necessary.

4.6.4 Modifications to Plans Approved before January 20, 2001

Where a Plan of Operations was ap&d prior to January 20,200inder t he dAol do
regulations?®there are two types of Plan modifications that may be receivetelBLM. The
operator may request to build a new mine facility or the operator may request a modification that
changes an exisig mine facility that was initially approved under the old regulations. The
applicability of the January 20, 20Q0gulations to each of these situations is discussed below.

Under any modification submitted tioe BLM, the operator can elect to have thew Plan
content and performance standards apply.

4.6.4.1 Modification to Add a New Mine Facility

Modifications for new mine facilitiemwustfollow the review, approval, and performance
standards listed in the new regulatiotisthe operator proposdés modify the Plan of Operations

122BL.M NEPA Handbook, HL7901, Sec. 5.2.2.
12443 CFR 3809.432(b).
12543 CFR3809.433.
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by constructing a new facility, such as waste rock repository, leach pad, impoundment, drill site,

or road, then the Plan contents requirentéhémd performance standatéfof thesurface
management regulatioapply to thenew facility. Mine facilities not included in the

modification may continue to operate under the terms of the Plan of Operations that existed prior

to January 20, 2001.
4.6.4.2 Modification of an Existing Mine Facility

If the operator proposes to mogdihe Plan of Operations by modifying an existing facility, such
as expansion of a waste rock repository, leach pad, or impoundayick of a mine pjor
widening of a road, then the plan contents requirements and performance standardsroérihe
regulations apply to the modified portion of the facililplessthe operator demonstratestihe
BLMG6s satisfact i on theturrénsregulaidns gnd stacdeasecanbmict o
environmental, safety, or technical reaséhslf the opeator makes the demonstration, the Plan
content requirements and performance standattfshat were in effect immediately before
January 20, 20Qhpply to the modified facilitysee 43 CFR parts 108$hd, revised as of
November 2, 2000)

Regarding the cyade leaching and acibrming materials performance standards, every effort
is to be made tachieve compliance with thretandardsn thecurrentregulationsatthe modified
facility. The cyanide leaching and adorming materials performance standaads critical to

the prevention of UUDuysuallyrequired to meedtate standards, and have been part of BLM
policy since 1991 and 1996, respectively.

4.6.5 Modifications to Plans Pending on January 20, 2001

A pending modification is one that was submittedhe BLM prior to January 20, 2001 and the

app

BLM had determined was substantially complete under the old 3809 regulations. If there are any

pending modifications, the requirements are analogous to thoséddsaove for ction
3809.433.

4.7 Cost Remvery

The BLM regulations at 43 CFR 3800.5 require that an applicant for a Plan of Openatsins
pay a processing fee on a céigecase basis as describediCFR3000.11 whenevehe BLM
determines that consideration of flan of Operationsor Planmodificationrequires the
preparation of an EHlevel environmental analysis. The processing fee must cover the cost of

the BLM6és review of the Plan of Operations, p

prepared by an outside consultant), and rewitthe RCE

12643 CFR 3809.401.

12743 CFR 3809.420.

128 43 CFR 3809.434(b).

12943 CFR 3809.5 (revised as of November 21, 2000).

13043 CFR 3809.83(d) and 3809.2 (revised as of November 21, 2000).
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ChaptPer fS5or mance Standards and Oper

This chapteexplainsthe operating requirements and performance standards that opemasbrs
achievewhen conducting prospecting, exploratiand mine development activities on BLM
administered public lands. It includes guidancénow to review a Notice or Plan ofp@rations
to determine if the operations will caude/D under 43 CFR 3809.415, ahdw to ensure that
operators are complying Witheperformance standards under 43 CFR 3809.420.

FLPMA prohibits anyone using the public lands from cauéurgecessary or undue
degradation (UUD).**! By definitionin 43 CFR 3809.5 as well as under 3809.415, operators
causeJUD when they fail tacomply with all the applicable performance standards. These
performance standards are divided into two tygeagral performance standardadspecific
performance standardsThe performance standands43 CFR 3809.418ppliesto activities
conducted undegithera Notice or Plan of Operations.

As a practical matter, these same performance standards are generally applicable to Notices or
Plans that were in effect before January 20, 2001. This is because the regulations at 43 CFR
3809.420 incorporated thegp January 20, 20Qperformance standards, and thenexisting

policy requirements for management of operations using cyanide or with potential to produce
acid rok drainage. See als@®&ion3.1 andSection4.6.4.

5.1 Requirement to Prevent Unnecessy or Undue Degradation

This section takes the definition whnecessary or undue degradatioom 43 CFR
3809.5 and restates it as operating requirements. OpeaxatndscausingJUD while
conducting operations on public lands by operating in accoedaitb the requirements
in 43 CFR3809.415(a) though(c).

As defined at 43 CFR 3809.8UD means conditions, activities, or practices thatt
one of the following

1 Fail to comply with one or more of the performance standards in 43 CFR 3809.420, the
terms and conditions of an approved Plan of Operations, operations described in a
complete Notice, and other Federal and state laws related to environmental protection and
protection of cultural resources

T Are not Areasonabl y i g arprdcessiigoperatmnspsdefingae c t i
in 43 CFR 3715.45.

1 Fail to attain a stated level of protection or reclamation required by specific laws in areas
such as the California Desert Conservation A@RACA), Wild and Scenic Rivers, BLM
administered pordins of the National Wilderness System, and Badininistered
National Monuments and National Conservation Areas.

13143 CFR 3809.415
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5.11 Requirements,Standards and Applicable Laws

To prevent UUDoperators must comply with the performance standards in 43 CFR 3809.420,
which includes followingheir accepted Notice or approved Plan of Operations, and ciomgply
with other Federal anstate laws related to environmental protection and protection of cultural
resources? Operators who deviate from the terms of their NoticBlan areby definition

causing UUD. This is true even if the action occurring-the-ground is conducted exactly how

it would have been if covered by a Notice or Plan. That is, onepenators causdUD is by
operating without a Notice or Plan fdvat particular activity, independent of the impaotthe
public landghatmayresult.

If the operations do not fall within an accepted Notice or an approvedf&larip maintain an
acceptable financial guarantee,if the operations are not in coligmce with applicablstate

and Federal laws (see section 5.2.6 for more informatioaBLM will initiate enforcement

action under 43 CFR 3809.601 seq The purpose of the enforcement action is to get the
operator to file or modify the Notice ord?l of Operations to cover the operatigmeyvide the
required financial guarantee, to bring the operations into compliance with applicable laws (see
Section9.2 Enforcement Actions

5.1.2 Activities that are Reasonably Incident

Under the Surface Resrces Act of 1955% mining claims may not be usébr any purposes
other than prospecting, mining or processing operations andaasenably incident therefo
Any activity that is not reasonably incident as defined in 43 CFR 3ALE6.0y definitionUUD
within the meaning 043 CFR 3809.5.

This means that all activities conducted under a Notice or Plan must be reasonably incident to
prospecting, mining, or processing operations and uBesBLM cannot accept any Notice or
approve any Plan that groses activities not related to mineral exploration or development, even
if the activity itself will not harm the public lands.

5.13 Levels of Protection Required by Law

In some special management aregerators must attain a certain level of resoprogection or
reclamation as required by specific lat¥ Such areas include ti@alifornia Desert

Conservation Area Plan, as amend@®CA), Wild and Scenic Rivers® BLM-administered
Wilderness Aread® and BLM-administered National Monuments and NaticBahservation

Areas. Such special management areas have separate statutory authority requiring operations to
achieve certain levels of resource protection or certain standards of reclamation. An operation
that does not meet these performance standardsddition to those at 43 CFR 3809.420, is

causing UUD.

13243 CFR 3809.415(a)

13330 U.S.C. 612.

13443 CFR 3809.415(c).

1358] M Manual 8351, and 43 CFR 8358ch36 CFR 297.
1368 M Manual 8560 and 43 CFR 6300.
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5.2 General Performance Standards

The general performance standdiatsNotices and Plans of Operatica® broad in nature,
apply across a variety of environmental media (e.g., air, water, wildéifgstation, etc.), and to
more than ong&ype of operation or mine facility.

5.21 Technology and Practices

The operator must use equipment, devices, and practices that will meet the performance
standards of theurface management regulatiofis

Thisgeer al standard gives the BLM some say in fh
standards. Specificallyn reviewing the Notice or Plathe BLM looks to sedf the equipment,

devicesor practices that the operator is proposing to use are technigadiiplie to meet the

performance standardsill perform the activity in a timely fashigror will perform with minor

or minimalsecondary impactsThe intent is for the standard to screen out proposals on a broad

scale that are not feasible, while nottditg the exact equipment or practice to be used by the

operator.

For example, in recontouring a road constructed across an extremely steep slope, an excavator or
backhoe would be considered appropriate equipment to meet the performance standard for road
reclamation. Abulldozer cannot operate on side slopes or push uphill when the grade is steeper
than about 50 percent and as such would generally not be appropriate equipsgctt &ieep

slopes

5.22 Sequence of Operations

The operatomustavoid innecessary impacts and facilitate reclamation by following a
reasonable and customary mineral exploration, development, namdgeclamation

sequence*® This performance standard is designed to prevent unnecessary impacts from
operations that are condad out of sequence with the reasonalld customary mineral
exploration, development, mining, and reclamation cy(Bee als@3 CFR3715.05, which
definesfireasonably incidentim part asfiusing methods, structures, and equipment appropriate
to thegeological terrain, mineral deposit, astdge of developmenemphasis addeq)

This standard is to be applied on a broad scale. For example, an operation that proposes
stripping soil from an area for mining purposes prior to even attempting tofyddetipresence

of a mineral deposit using standard industry practices would not meet this performance standard.
Another example would be the construction of a large network of access roads without proposing
any associated exploration activitiy contrast, thisstandardor determining UUDand

Ar eas on ab shyguldinot keiampked dn guch a small scale that the BLM is verifying
exploration results on an individual drill hole basis or revieviioigo grades at every step in

mine development.

13743 CFR 3809.420(a)(1).
13843 CFR 3809.420(a)(2).
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5.23 Land Use Plans

Consistent with the mining laws, operations and {paisting land use must comply with the

applicable BLM land use plans and activity plans, and with coastal zone management plans

under 16 U.S.C. 1451, as approprigte The NEPA analysishaild documet this compliance

usuallywi t hin the fAProposed AcaiBENforamEdS™Al t ernati v

This meanghat the BLM can use its land use plans to address, on a regional or area basis, the
operating requirements to be followed totpr environmental and cultural resources

anticipated to be found on public lands in the planning area. Part of the land use planning
process identiésactions to taker avoidwhen operating in a particular part of the planning

area. As part of develojg land use plansheBLM has to consider thgotentialimpact on the
mineral exploration and development as well as potential environmental benefit of any planning
level management prescriptions for locatable mineral activities

Land use plans can beead to set reclamation objectives or identify the location of applicable
measures needed to meet the performance standards. For example, a land use plan may be used
to identify the locatiorspecific measures that need to be in a fisheries rehabilitdéon p

submitted under 43 CFR 3809.401(b)(3)(v), in order to meet the fisheries rehabilitation
requirement under 43 CFR 3809.420(b)(3)(ii)(E). Another example is for the land use plan to
describe the species, seed mix, or treatments applicable to reclaumiace disturbance in

certain portions of the planning area. Providing such management prescriptions in the land use
plan can assist both the operators and the BLM in processing Notices and Plans, and ensure
reclamation consistency and performance.

Landuse planning for locatable minerals activity can provide the operator with guidance on what
is expected in the Notice or Plan submittal. It also provides the BLM reviewer some criteria for
evaluating the consistency of the particular Notice or Plan ef&ipns with the land use plan

and assist in preventing UUD.

5.24 Mitigation Measures

This performance standdfdrequires that the operator implement the mitigation
measures specified by the BLM in order to protect public lafiiktigation,0 as defired
by the CEQ a#0 CFR 1508.20, may include one or more of the following:

1 Awvoiding the impact altogether by not taking a certain action or parts of an.action

1 Minimizing impacts by limiting the degree or magnitude of the action and its
implementation

13943 CFR 3809.420(a)(3).

149BI.M NEPA Handbook H17901, Sec. 8.3.4.3.
14181 M NEPA Handbook H17901, Sec. 8.2.7.
14243 CFR 3809.420(a)(4).
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1 Rectifying the impact by repairing, rehabilitating, or restoring the affected
environment

1 Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action

1 Compensating for the impact by replacingpooviding substitute, resources or
environments*?

In the context of Notices and Plans of Operations, the BLM has limited discretion to impose
Aimitigationd measures as defined under the CEQ regulations. In part, this is because the CEQ
regulations do noapply to Notices because Notices are not subject to NEPA review. More
importantly however, the BLES authority to regulate mining operations under the Mining Law

is limited to preventing UUD; consequently, fiiraitigationd specified in the ROD and plan
approval is more like a plan modification, rather than what is typically consitieigdationd

of direct, indirect, or cumulative impacts identified in the NEPA documi@vittigationo

measures required to prevent UUD include any required plan modifisghat a state or other
Federal agency informs the BLM are necessary to comply with applicable law. The BLM can
work with the operator to develop further mitigation measures for impacts that do not rise to the
level of UUD, and can, if the operator cong, incorporate these measures as conditions of the
BLM6s approval of the Pl an. However, without
fimitigationd or plan modification beyond what is necessary to prevent UUD.

Another aspect of mitigation is competisg for the impact by replacing or providing substitute
resources or environments. Reclamation of surface disturbance is the major form of mitigation
for most Notices or Plans. In certain circumstances requiring the operator to provide substitute
resouces or habitat may be appropriate mitigation. For example, providing an alternate water
source for wildlife or replacement of critical winter range may be an appropriate mitigation
strategy for a large project or where such resources are scarce.

Offsite mitigation on norpublic lands may be used to reduce impacts on public lands. However,
there must be an enforceable commitniesrn the operator to implement suptitigationor it

cannot be relied upon to prevent UUD on the public lam#gore incorporang offsite

mitigation into aPlan approval oNotice acceptance, contact the SoligsaDffice to verify that

the commitment is enforceable.

5.25 Concurrent Reclamation

The operator must initiateclamation at the earliest economically and techiyiéahsible time

on those portions of the disturbed area that the operator will not disturb fuEdmy.initiation

of reclamation will stabilize soil, control rung#ind otherwise prevent UUDI his concurrent
reclamatiorstandard®™ means that the opeor must reclaim parts of the operations even as
activity is continuing in other portions of the project area. The intent is that operators not defer

14340 CFR 1508.20.
14443 CFR 3809.420(a)(5).
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all the reclamation until the closure phase of the projéfiting on some yetio-occur
technologicabreakthrough or change in economic factetsh as metal prices, does not justify
withholding areas from concurrent reclamation.

Concurrent reclamatioprevens open or unreclaimed areas from continuing to cause impacts
even though mineral activitiesay no longer be occurring at that specific localimreclaimed
surface disturbanaeancontinue tocause or exacerbate conditions sucloss of wildlife

habitat, erosion, dust emissioasdnoxious weed infestations hese conditions can lead to
UUD on the public landand increase reclamation costs for the mine operator

When reviewing &lan orNotice,the BLM mustensure that thBlan or Mtice provides for

ongoing reclamation. Faxample, the Plan ordtice mayinclude provisions fodirect hauing

and application of stripped topsoil to previous disturbances, placement of waste rock at final
grade with revegetation, backfilling of sequential mine pits, decommissioning and reclaiming
heaps and dumps that have reached caparityother measure agplicable It is generally
economically and technically feasible to conduct concurrent reclamation when the mine facility
(rock dump or heap) has reached its capacity or is no longer producing economically viable
leachate.For more information aboutckamation, see Section 5.3.3.

5.26 Pertinent Federal and State Laws

The operator must conduct all operations in a manner that complies with all pertinent Federal
andstate laws, including local requiremenifs. Failure to meet other Federal astdte

requirements means the operator has also failed to meet a BLM performance standard and is
causing UUD.

A key consideration to administering this performance standard ith&iatM does not
determinewhether the operator has complied vitikelaws or regulaonsthat are the
responsibilities of other agencies, nor does the Ridfbrce those requirementRather, the
BLM relies on those other agencies to deternsim@pliance wittthelaws or regulationthey
administemprior tothe BLM determining whether arotthe operator has matparticular BLM
performance standard andcesusing UUD.

If a violation of another Federal or Stageny $rules or regulations imkenby that agency, a
noncompliance order should be issued in conjunction withatieny £enforcement actian

5.3 Specific Performance Standards

The following are specific performance standards for a variety of environmental media or for
certain types of the most cSolidMmoeralsReclamationaci | it
HandbookH-3042-1, for a more complete discussion on the technical components of

reclamation.

14543 CFR 3809.420(a)(6).
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5.3.1 Access Routes

The performance standafifor accessautes addresses right of access and requirements for
design consultationcommercial hauling onxésting rads support fcilities roads within oto
operatingmines andminimization of surface disturbance.

5.3.1.1 Design Requirementssenerally

Access routemayonly bethe minimum width needed for operations ahduldfollow natural
contours, where practicahlto minimize cut and fill. The minimum width is determined by the
type of equipment that will betilized on the road, which in turn is tied to the particular stage in
exploration or mine developmenbDesigned roads are different than waysitawo tradkso used

for customary access hese customary routes across public lands are generally usable for early
phase operations such as exploratibhese routes may need upgrades to be useful when
crossing drainages oelocation tcavoid onthe-groundimpacs.

The importance afising, upgradingor constructingall formsof roadson or as close to the

contouras possibleannot be overemphasized. Grades that cut across contour at greater than 12
percent are difficult to maintain and protect from erosiaheut extensive erosion control

measures (e.g., water bars, cutauts)

Constructing roads in flatter terrain is generally preferred since the steeper tblogéglte
greater the cut and fill involved and theeater thesurface disturbnce Roads corteucted
across steep slopegréater than 33 percgrdan be extremely difficult to reclaim. Even where
the routeveresomewhat longer, if the terrain is flatter, it maylé®s expensive construct and
reclaim, and have less environmental impact, tharore direct route.

5.3.12 Consultation on Access Routes

When construction of access routes involves slopes that require cuts on the inside edge in excess
of 3 feet, the operator may be required to consult with the authorized officer concerning the mos
appropriate location of the access route prior to commencing operations. Although all Notices
and Plans require the inclusion of access routes, this requirement places special emphasis on
construction of roads in area where cuts greater3tiaet arerequired.

Due to the potential for impacts from road cuts of greater3Haat, the BLM may require the
operator to use an alternate access route. However, if the road cuts are actually part of the
exploration activity (the road serves as an explonatiench as well), then cuts greater tBan

feet are acceptable. Roads with cuts greater3tieet are also acceptable if there is no other
feasible access route. Reclamation of road cuts will usually require the use of an excavator to
pull side cast raterial back up into the cut slope.

14643 CFR 3809.420(b)(1).
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5.3 1.3 Right of Access

Mining claimants (or their authorized designees) are entitled terduosive access to their

claims. Access to mining operatexmust be managed in a way to balance this right and the
requrement to prevent UUDANy access to an operation must be reasonably incident as defined
by the Use and Occupancy regulations found at 43 CFR 3715.

Non-exclusive access, while guaranteed to mining claisartheir designedy the Mining

Law, is not unfettered.In special status areaghere the operations would present a risk to the
resources that support the special status area designation, the BLM can condition access
placement, design, and periods of use where needed to limit impacts. A$ielecoily the

effects on other resources, the BLM may limit access to constructed roadways or decide in some
circumstances that access by means other than a motor vehicle (such as via aircraft or pack
animal) is sufficient for the operator to complete tleisired activity.

5.31.4Access and Support Facilities

The location of access routes, service roads or airstrips, or other forms of access needed for the
operationrmustbe included as part of the Notice or Plan of Operations and must be counted a
partof the disturbance acreage.

A separate righof-way authorization is not required for activities conducted under the Mining
Law or facilities incident to those activities (e.g., pipelinEsyer linesphone lines, conveyors,

etc.). Where facilities anestalled and maintained by a utility company to serve the operator,

the operator remains responsible for their removal and reclamation upon cessation of operations
unless the approved reclamation plan allows for their retention.

Operators are generallpnallowed to exclude others from the public lands. However, the
Notice or Plarmay include provisions for restricting public use for safety purpoSasnost
mine sitesand especially those with large amounts of heavy equipment traffic or use of
chemials,the BLM may requirethe operator to secure the area from general public acthss.
operator must also obtain concurret@exclude public access under #8CFR3715
regulations.

If an access road or utility line serves only mining operationsatented mining claims or nen
public lands, a righof-way unded3 CFR 2800s the appropriate authorization

5.3.1.5Minimize Access Roads

The operator can be required to use existing roads to minimize the amount of disturbance. When
reviewing a phn that proposes to construct a new access tbaddLM may requirdghe

operator to share access roads with adjacent operators and other public land users where sharing
will minimize surface disturbance and not jeopardize public or operator safety.

If new road construction is determined necessary, the operator may be required to follow a
transportation or wutility corridor designated
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5.3 1.6 Commercial Hauling on Existing Roads

When commercial hauling is involved faoxporation or mining purposes and the use of an
existing public or BLM road is required, the operator may be required to make appropriate
arrangements for the use of the road with the counsiate and to enter into a maintenance
agreementvith BLM. Heay traffic on roads in the BLMoad network may require the operator
to maintain the road in whole or in part depending upon the proportion of maintenance needs
caused by he o pa&tivides.or 0 s

5.3.1.7 Road#Vithin or Associated withOperating Mines

During mining, it is not unusual for a haul road to require afb®@0running width. Roads

within operating mines must meet the requirements of the MSHA regulations at 30 CFR 56/57
Subpart H.Additional statemandated safety provisions may also applthese roads.

Together, these standards will guide any final road design. BLM road standards will not be
applied to haul roads.

5.3.2 Mining Wastes

During exploration, mining, or reclamation, the operator must manage all tailings, rock dumps,
deleterous material or substancesd other waste produced from the operations to prevent

impacts that would violate applicable Federastate laws**’ Proper disposal of mining wastes

means that all such material must be identified in advance, placed iohscatiminimize the

potential for environmental impact, and reclaimed in a manner that maxittnédeag-term

stability whileeliminating orminimizing the formation and release of deleterious leachate.
Appropriate management practices for these wasterrals are discussed under other sections

of the performance st an @&aidMiserals Reolamatot | engt h i
HandbookH-30421. There are a number of technical reference materials available on the
management of mine waste.

5.3.3 Performance of Reclamation

All operators are required to recladhisturbedareas in accordance with the performance
standard¥'® and theirmpprovedeclamation plansfiReclamationis defined at 43 CFR 3809.5
as:

[tlaking measures required by this subpart felly disturbance of public lands

caused by operations to meet applicable performance standards and achieve

conditions required by BLM at the conclusion of operations. For a definition of

Arecl amationo applicable to wspe3tamk i ons condu
Raising Homestead Act lands, see part 3810, subpart 3814 of this titte. Components

of reclamation include, where applicable:

14743 CFR 3809.420(b)(2).
14843 CFR 3809.420(b)(3).
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1 lIsolation, control, or removal of acfdrming, toxic, or deleterious substances;

1 Regrading and reshaping to confomth adjacent landforms, facilitate
revegetation, control drainage, and minimize erosion;

1 Rehabilitation of fisheries or wildlife habitat;
1 Placement of growth medium and establishment ofssedfaining revegetation;
1 Removal or stabilization of buildgs, structures, or other support facilities;
1 Plugging of drill holes and closure of underground workings; and
1 Providing for postmining monitoring, maintenance, or treatment.
5.33.1 Timing of Reclamation

Reclamation is required at the earliest feastlshe andnustaddress impacts to Federal lands

t hat are both directly and indirectly attribu
provision means that reclamation must be accomplished as soon as feasible without interfering

with planned futire operations. Plans for such anticipated future operations must either be under
actual review or in active developmemtreas may not be withheld from reclamation because

future developmenhay bepossible given some y&d-occur technical or economahange.

The only exception to thearliest feasible timigprovision is that areas with evidence of

mi neralization may be | eft unreclaimed to sup
valuabl e mineral deposi t 0o Hawvsverstliasqpoes moenteansuchd e r  t
discovery areas are exempt from reclamation. Reclamation of the discovery area must be

included in the reclamation plan and covered by the reclamation financial guarantee.

Management of disturbance areas left unreddino preserve evidence of mineralizatiuost

be addressed by the Interim Management Plans, when applicable (see Section 4.3.2.5 Interim
Management Plan).

5.33.2 Reclamation Elements

The following are the basic elements of a reclamation pléw@BLM will verify that the
reclamation plan contains information about each of these aspects of reclamation, as applicable.

5.3.3.2.1Saving Topsoil

Topsoil, or growth mediummustbe salvaged in advance of construction of mine facilities and
placed in a loc&n where it will be preserved for future use. It is often desirable to salvage soil
in two lifts, separating the topsoil from the subsoil. A soil survey and salvage plan prepared in
advance of construction is recommended to ensure efficient soil saldgpiarantee the

needed quantities are obtained for reclamation. Sometaukegnation plans will call for
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haulng salvaged soil from a new construction area @aladingit directly on a previously
disturbed area, thus avoiding stockpiling and doiiatelling.

During exploration road construction, the soil is stockpiled as part of the sidecast. Pulling up the
sidecast during reclamation recontouringy besufficient to replace the soil profile and support
revegetation. Soil stockpiled in the siddaagy need to be stabilized with interim seeding or

other erosion controls.

5.3.3.2.2Erosion, Landslides, and Runoff

The reclamation plamustalsoaddress erosiocontrol through various means including,
reshaping the disturbed area, conveyance offfwaier, and establishment of vegetation.

Reshaped or regraded disturbance must achieve a stable configuféedlLM should ask the
operator to providereengineering evaluatiowhenslope stability isincertain or alopefailure
would result in sigificant environmental or safety impacts.

Regraded waste rock dumps and heap leach piles must be reduced to a slope considerably less
than the angle of repose in order to form a base that will support growth medium without
slippage or excessive erosiordan support vegetation. If a barrigmpe reclamation cover is to

be used that involves placement of a synthetic ltherpperator should determitiee allowable
steepness of the reclaimed sldpeugha geotechnical analysis to ensure the slope

configuration will be stable.

Postreclamation runoff orun-on control structures must be incorporatgdthe operatointo

the overall reclamation plan and built to accommodate flows from the design storm event.
Inadequate consideration of the runoff argafsntrol designs, or improper runoff management
procedures, can cause cascading downgradient reclamation failures that may seriously affect the
overall reclamation success.

Rock faces left in pit highwalls and where road cuts are left fornpoimaton access, cannot
have slopes steeper than vertical (overhanging).

5.3.3.2.3solate, Remove, or Control Toxic Materials

The reclamation plamustaddress how the operator will deal with potentigdlyic materials

Such material male isolated from mgilizing agents such as air and water, removeahto

alternate location where isolation or treatment can be achieved, or controlled through a variety of
treatment or mitigating measures.

Isolation includes measures such as coveringioyingto prevent raterials from becoming
windborne or to limit contact with precipitation. Isolation also includes prevention -@frun
waters from entering the toxic material, mobilizing contaminants, and causing a release to the
environment. Diversion of ruan waterss especially important for reclaimed heaps or waste
rock in order to avoid creating large additional volumes of contaminated leachate that then
require special handling or treatment.
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It may also be necessary to have certain materials removed from tfog sg@atment and

disposal. Lab wastes and sludge from process ponds are two examples of materials that may not
be suitable for onsite disposal. Certain téStare available to determine if the material requires
special handling or disposal.

Sometimegontrol of toxic materials may be done with onsite treatment. Examples include the
treatment of leach pad waters with hydrogen peroxide, the removal of metakscicbrock
drainage ARD) with lime precipitation, or the encapsulation of certain sludlgesncrete or
synthetic materials. Treatment using active, passive, org@ssive treatment systems can all

be part of reclamation.

5.3.3.2.4Reshaping, Soil Placement, and Revegetation

Part of reclamation is regrading and reshaping, including pikfitlang, and the closure of

surface openings to underground min@ghere the stability of the final proposed design is open
to question, the operataiill be required to providengengineering analysishich clearly shows

a stable slope design

Topsoilapplication must achieve the desired soil thickn&esl compacts during placement, or
is unevenly distributed, and a-irith soil lift ends up being-80 inches when checked after
revegetation. Soil also needs to be checked for fertility and viab#iojl left in stockpiles for
only a few years malpsethe majority of the necessary microorganisms to support the nutrient
cycle andshouldto be tested and possibly treated prior to use.

Revegetation by itself is a complicated science. It becomesneore complicated when

combined with mine waste management goals of limiting infiltration and reconstructing the soil
profile. To the extent practical, native plant species should be used to facilitate future multiple
use objectives and promote healtagdscapes (Integrated Vegetation Management Handbook,
H17402).

Several approaches can be used to address the revegetation standard. One option is to establish a
reference area on a similar slope and aspdestthe revegetation performance goaheTr

referencearea approach works well where the vegetation to be planted is the same species or

type as present in the reference area.

Another approach is to use a simple plant density or diversity criteria. These criteria can be
established during thddh review and approval process (generally not needed for a Notice).

A third option is to simply use professional judgment when examining the vegetation to make
sure it is seksustaining while looking for signs of plant stress or weed infestations. This
approach is probably the most appropriate for Ndagel projects or where the area to be
reclaimed has favorable soil and moisture characteristiaking revegetation success likely.

149EPA-1312 Leach Method, Synthetic Precipitation Leach Procedandgity Characteristic Leaching Procedure
andMeteoric Water Mobity Procedure
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Usually at least two to three growing seasons are needed beiioaéevhluation can be made
regarding vegetation reestablishment. Weed control and supplemental infill seeding may be
required for even a longer period on difficult sites.

5.3.3.2.5Mine Pit Backfilling

Backfilling of an open pit may be appropriate ertaincircumstancesAny pit backfilling,

whether proposed by the operator or required by the BLM, needs to be thoroughly evaluated.
While there is no set formula for how to consider the feasibility of pit backfilliregBLM must

weigh the costs, imgés, and difficulties of pit backfilling with the anticipated environmental
benefits in order to determine the appropriate amount of pit backfilling to meet the performance
standards. Generally speaking, backfilling for only aesthetic benefits is Hastifyp The

BLM mustbe cautious wherequiing backfilling to the extent thahe backfillingmayforeclose
thefinancial viability of theoperation

The following are some factors relative to pit backfilling as a performance standamsider
whenassessing operating and reclamation plans:

1 Economic- Therelatively high cost of backfilling may reduce the proposed mine life or
preclude mining the deposit altogether. Even where economically feasible for the
operation under review, backfilling mayduece or preclude the viability of any remaining
subeconomic mineralization left at the end of mine IBackfilling could causeuture
mining of the underlying resourt¢e remainuneconomieven ifcommodity pricesvere
to laterincrease.

1 Engineering Certain engineering limitations may affect the technical feasibility of pit
backfilling. Due to swell, not all material extracted from a pit can be put back in the pit.
This may constitute as much @sethird of the mined rock. Nor can unconsolidated
rock necessarily be placed back in the pit in the same configuration as the original
consolidated bedrock existed before it was mined. .

1 Water Quality- Covering reactive sulfide material in the pit floor or wal backfilling
can help prevent the formanh of ARD. Conversely, placement of reactive mine waste
near or below the water table may result in less effective source control-dbmwidg
materials and degrade groundwater or adjacent surface water.

1 Runoff Control- Even partial backfilling cabe used to create a surface that promotes
runoff flow out of the pit area. This limits the accumulation of stagnant water and
prevents infiltration of water into underlying mineralized zones where it could impact the
groundwater system.

1 Pit Lake Control The amount and placement of backfill relative to the static water level
can determine whether, and to what extent, a pit lake fofineBLM mustevaluate
whethera pit lake is desirablen a caséy-case basisIn addition, sulaqueous
placement of ractive mine waste is one approach to controlling sulfide oxidation. Pit

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBQOK i (Public) 5-14

lakes can serve as enhancements to wildlife habitat in certain situations where acceptable
water quality can be maintained.

1 Revegetation Pit backfill can create a workable surfdoe placement of cover soil and
establishment of vegetation in areas that otherwise would not be vegetated. Disposing of
mine waste as pit backfill minimizes the overall mine disturbance area, especially where
it can be done concurrently with mining operas.

1 Safety- Pit backfilling can eliminate or reduce physical hazards to the public, livestock,
and wildlife posed by pit highwalls or pit lakes. Conversely, backfilling operations may
increase risks to employees where highwalls are subject to ltsckrfalope failure.

1 Aesthetics Backfilling can improve postining aesthetics by recreating, in whole or
part, the original topography and eliminating the visual effects of highwall benches.

1 PotentialEnvironmental ImpactsBackfilling operations wi have their own set of
potentialimpacts to air quality, noise levels, wildlife, and aesthetics due to equipment
operation. If backfilling does not begin until the end of mineg $teeh impacts may be
similar in duration to that of the mining operatioReclamation of mine waste units to be
used as a backfill sources may need to be delayed until the end of operations, thereby
limiting concurrent reclamation.

5.3.3.2.6Fisheries Wildlife , and PlantHabitat

The operator is required to rehabilitaterepair damage caused to fisheries or wildlife habifat
This may require reconstruction of certain landforms or planting of specific vegetation types
during reclamation.

The requirement to rehabilitate fisheries and wildlife habitat does not alwaydmesaxact

same habitat that was present-gigturbance must be reestablished upon completion of mining
activities. Thegeneralntent is for this standard to be applied on a broad basis wherslzage
landscape alteration is involveldowever certainypes of miningsuch as placer mininghould
always include measures to rehabilitate fisheries and wildlife habitat given its potential effect on
instream and riparian habitats.

This standard allows for a change in fisheries or wildlife habitat tyfieout requiring a

restoration of theriginal habitat provided that the overall effect on fisheries or wildlife is in
accordance witlBLM policy (e.g, Aquatic Resource Management Policy 6720) and 43 CFR
3809.420.For example, construction of a tailinggpoundmenthat resulted in the development
of riparian habiteg could be replaced witlmon-riparian habitatseclamationbut should be
consistent with surrounding upland vegetative communit@nversely, fisheries habitats

altered by placer mining opions should be rehabilitated to provide a stable channel form with
adequate vegetation to reduce erosion, dissipate stream energy, and promote the recovery of

15043 CFR 3809.420(b)(3)(ii)(e).
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instream habitats similar to levels which were present prior to mining and consistent.iith B
policy.

5.3.3.2.7Notification of Reclamation Completion

The operatomustnotify the BLM when reclamation in part or all of the project area has been
completed so that the BLM may inspect the aréafter the BLM receives notification from

the opeator,the BLM will verify reclamatiorhas oris being conducted according to the
reclamation schedule in the Notice or Plan of Operationsvehtake corrective action earify
thereclamation works notadequate.

5.34 Air Quality

All operators mustomply*>?with applicable Federal arsthte air quality standards, including

the Clean Air Act®® The BLM does not make direct determinations that a particular Notice or
Plan of Operations will or will not comply with air quality standards, or even whethar a

quality permit is required for the operation. Such legal conclusions are the responsibility of the
respective permitting authority.

The BLM may require operatots demonstrate they have the required air quality permits for
their operations by prading copiesof the permis or certificatiors from the permitting
authorites

Although the BLM does not permit air emissions, the BLM must analyzedieatialimpacts to
air quality in the NEPA document prepared for a Plan of Operationesddition,the BLM
shouldconduct the Plan review and environmental analysis in conjunction wistatieeor
Federal regulatory authority that is responsible for permitting under the Clean Air Act.

5.35 Water Quality

All operatorsmustcomply*>* with applicable Feeral andstate water quality standards, including
the Federal Water Pollution Control Act, as amendad

Meeting the performance standards for water quality is similar to the process discussed above for
air quality. Moststates have groundwater protectr@guirements as well as delegated authority

to enforcethe Clean Water Act andsueNational Pollutant Discharge Elimination System

(NPDES) permits.The BLM must analyze potential impadis water quality in the

environmental analysis document prepdwedhe Plan of Operations. The BLM can

independently requirmitigation measures affectivgater quality under its FLPMA authority

and consistent with applicable land use plavherestate regulations are absent or incomplete,

15143 CFR 3809.420(b)(3)(iii).
15243 CFR 3809.420(b)(4).
15342 U.S.C. 185%t seq.
15443 CFR 3809.420(b)(5).
15530 U.S.C. 115%t seq.
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and measures are neededddrespotentialimpacts to groundwatemeasures muste
developed during the Notice review or Plan approval.

The best approach to ensure that operators meet water quality standards is to include the
correspondingtate or Federal water quality peitting agency in the review and/or approval
process for the Notice or Plan of Operations. This approach a@heBd.M to evaluate

potential pollution sources and controls in the mine plan simultaneously with treatment options
and effluent limits in ordeto verify that the applicable agency has determined that the operator
is meetinghe water quality standards. Alternatively, certification fromstage or Federal

water quality permitting authority can serve as evidence that the proposed opetjmecied

to comply with applicable water quality standards.

5.3.6 Solid Waste

All operatorsmustcomply with applicable Federal asthte standards for the disposal and
treatment of solid wastes® including regulations issued pursuant to the Solid WRasposal
Act as amended by tHeesource Conservation and Recovery (RERA).*’

Mining waste (waste from the extraction and beneficiation of ore) is exempt from regulation
under RCRA>® as a hazardous wag®evill-exempt) althoughit is still subject to egulation

under thestate and Federal mining and reclamation requirements. There are also some wastes
that are not exempt from RCRA regulation that do occur at mining operations. These include
laboratory wastes, wastes from water treatment plants, taircemelter wastes. To classify a
particular waste streafor purposes of evaluating the Plan or Nattbe BLM requires that the
operator follow the testing procedures and legal determinations found in 40 CFR 264.

A variety of garbage or refuse is geated by even a small mining operation. Examples include
trash from dajto-day activity, office waste, broken equipment or parts, shipping containers,
reagent containers, and used oil or lubricants.

Usedor inoperableequipment, parts, or reagent coneasmustbe removed by the operator and
not stored odisposed of onsite. It may be acceptable for certain inert wastes such as wood,
cardboardor paper to be disposed by onsite burial in a pit or waste rock dump. However,
such disposahustbe incuded in the Notice or Plan and has to be covered by the appropriate
state or county permits.

The operator must periodically remove petroleum waste prqdwatis as used oil, hydraulic
fluids, old fuel, etc.from the site and serttle wastedo the appropate recycling center or
disposal facility. The operator is not to disposeised petroleum products by applying them on
disturbance areas for control of dust. Generally, used tires are not to be dpmsate.

15643 CFR 3809.420(b)(6).
15742 U.S.C. 690%t seq.
13842 U.S.C. 6921(b)(3)(A)(i
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5.3.7 Fisheries, Wildlife and Plaat Habitat

The operatomustpreventadverse impacts teederalthreatened or endangered speciesthent
habitatthatmay be affected by operatioimsthe proposed Plan or Noti¢® This performance
standard does not give the BLM authority to createndependent process for determining
whether species or habitat will Badversely impacterby mining operations; rather, the BLM
will rely on the regulatory requirements under the Endangered Species Act (E&frtoine if
the operator isneeing this performance standard.

If the BLM determines that the operation may affect a listed or proposed species or designated or
proposed critical habitatonsistent with BLM Manual 684@he BLM should prepare a

Biological Assessment and initiate consultatiowanferencing with the U.S. Fish and Wildlife

and/or the National Marine Fisheries Service under Section 7 &3Ae The operatomay
request HAappl i cant dwoudtbeatforded,the opportumityitbe ihvolved s e t h e
in the ESA conferencer consultation process if the action that requires approval or

authorization by the BLM may affect federally threatened, endangered, or proposed speeies.

the BLMManual 6840h Speci al S tSection.EF.8 $op aenwie easnplete discussion

of gpplicants pursuant tection 7(a)(2) of the ESAThe BLM & approval of the Plan must

include a requirement that tbperatomust follow any reasonable and prudent measures and
associated terms and conditions that are issutée incidental take statent that accompanies

the Biological Opinion issued by the Services.

Consultation is not requirddr Noticelevel operations. However, if threatened or endangered
species or their criticddabitat ispresent in the project areaPlan of Operations mde required
instead of a Notigaunless the BLM allows for other action under the applicable land use plan or
recovery plart® Consequently, when processing a Notice, the Biliduldinform the operator

of threatened or endangered species or habitagiprtiject areaandinform the operator about

the requirements under Section 7 of the ESA

5.3.8 Cultural and Paleontological Resources
5.3.8.1 Disturbance of Resources

Operatorsnustnot disturb, alter, injure, or destroy any scientifically impair{@aleontological
remains or any historical or archaeological site, structure, bujldimapject on Federal land&"

This standard refers to cultural and paleontological resources identified prior to the initiation of
surfacedisturbing activities. Ishould not be misinterpreted to mean that cultural and
paleontological resources can never be disturbed.

To comply with the standard for cultural resource protection, the operator is not to disturb such
resources prior to the BLM completing the requiredsultation under Section 106 of the

NHPA. As a result of consultation under Section 106, the operator may be required to follow
certain sitespecific mitigating measures.

15943 CFR 3809.420(b)(7).
160 43 CFR 3809.11(c)(6).
16143 CFR 3809.420(b)(8).
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Operators are not to disturb any scientifically important paleontological renrdihthe BLM
completes an investigation and recovery of the resource. Scientifically important paleontological
remains may be vertebrate or invertebrate, and include any one or more of the following:

1 Uniquely wellpreserved specimens of educational seagch value
1 Specimens that fill in evolutionary gaps in the paleontological record
1 Fossils of previously unknown life forms
1 Fossil remains of all vertebrate species
5.3.8.2 PreDisturbance Inventory

As noted ird3 CFR3809.401(c)(1), the operatmust providehe inventory of cultural and
paleontological resources needed to process a Plan of Operations. The BLM is responsible for
providing the necessary inventory in advance of activities conducted under a Notice:th&n on
ground inventory is ot mandated for all projects’lhe BLM specialistsvill provide input as to

the level of inventory required in a particular project area prior to surface disturbance.

5.3.8.3 Resources Discovered After Operations Begin

If, after the commencement of swdalisturbing activitiesthe BLM or the operator discover
resources that were not noted in the earlier surveysptrator must immediately cease surface
disturbing activities near the find and notify the BlDi6trict/Field Manager of anyotential

cultural and/or paleontological resources on Federal lands that might be altered or destroyed by
continuedoperations.

The operator must leave such discovery intact uetgiving written noticéo proceedrom the
District/Field Office. TheDistrict/Field Managemill evaluate the discoveries brought to his or

her attention, take action to protect or remove the resource, and allow operations to proceed
within 10 working days after notification to tiestrict/Field Office of such discovery, unless
alternatve arrangements are negotiated with the operator. If the resources discovered are objects
subject to the Native American Graves Protection and Repatriation Act of 1990 (NAGPRA),

then operations can be suspended fol@®g@s'%?

Discoveries of cultural resoces eligible for listing on the National Register, remains under
NAGPRA, or paleontological resources of significant scientific value, may be cause for the BLM
to negotiate with the operator for additional time to conduct protection or recovery activities

5.3.8.4 Financial Responsibility

The BLM has the responsibility and must bear the cost of investigations and salvage of cultural
and paleontological resources discovered after a Plan of Operations has been approved, or where

16243 CFR 10.4(d)(2).
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a Plan is not involvel® This particular standard does not require the BLM to fund or complete
within a certain time limit the cultural resource inventories required in advance of surface
disturbance before the Plan of Operations is approved.

5.3.9 Protection of Survey Monuments

The performance standard on protection of survey monutfiéowsisists of the following two
requirements:

1 Operators must not damage survey monum@mttuding witness corners, reference
monuments, bearing trees, and line tr@af)out receiving prior ahorization fromthe
BLM. TheBLM may authorize the removal or alteration of survey monuments if
removal or alteratiors determinechecessary to conduct operations. Such authorization
will be made to the operator in writing and prescribe the requirenfi@nthe restoration
or reestablishment of such monuments.

1 If in the course of operations, any monuments, corners, or accessories are destroyed,
obliterated, or damaged, the operator must immediately report the matter to the
District/Field Office. Oper#ors must restore or reestablish any survey monuments or
corners that they remove or damage, even accidentally, in accordance with the written
directions provided by thBistrict/Field Manager.

5.3.9.1 Restore or Reestablish Survey Monuments

Where the prposed activity may disturb Public Land Survey System (PLSS)/Cadastvaly
corners (or has already done so), the operator is responsible for the cost of restoring or
reestablishing the corners as necessary. The State Office Cadastral SurveytBexigmnin
house personnel, contract personnel, and contributed service agreements, or a registered
professional land surveyaran provide the necessary work.

The following performance standards and guidelines are to be provided, as applicable, to the
opeator by theDistrict/Field Manager when making a determination requiring the restoration or
reestablishment of survey monuments:

1 The PLSS/Cadastral corner monument(s) must be the base for locating reference
monuments.

1 The section corner, quarter corner subdivision corner will be referenced prior to any
monument disturbance. The BLM Geographic Coordinate Data Base (GCDB) will be
utilized to assist in identifying corner monument locations.

T The establishment of dr ef erancewit thedamnualoe nt s o
Surveying Instruction2009 Referencing variations to the Manual are acceptable if

16343 CFR 3809.420(b)(8)(iii).
16443 CFR 3809.420(b)(9).
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survey gradéslobal Positioning SystefGPS technology and standards are utilized, and
the utmost regard to the fixed location of the corner mamins observed, as well as
taking all steps necessary to provide for an efficient and accurate corner restoration
process.

1 Once referenced, a copy of the corner monument description(s) as well as a map at an
appropriate scale showing and describing #ference monuments and their beasing
and distance relationslapo the corner monumernig to besubmitted to th@®istrict/Field
Office for acceptance anglaced in the case file.

1 The corner monument may be disturbed once referenced. If disturbameplis s
monument burial, the monument may be left in place. If it is destruction or damage, the
corner monumeris to beremoved and retained until restoration can take place.

1 Once operations are complete, the removed corner monunisrit{be restored &k in
the original locatio(s) from the established reference monuments in accordance with the
current Manual of Surveying Instructions, its circulars and amendments.

1 Inthe event a corner monumerannotbe restored back to its original locationwhenit
is impracticable to occupys location(e.g, under water, rock cliff, swamp/marsh land,
etc), the restoration of a corner monument is not requaretimay be waivenh writing
by the authorized officerThe corner monument (stone/wood post/brapyisdo be
delivered to th®istrict/Field Office for return to theState Office Cadastral Survey
Section.

1 Prior to reclamation acceptance, the monument(s) restoration or reestablishment
verification will be reviewed and approvedwriting by the BLM District/Field Office
andState Office CadastraBSurveySection.

1 Restoration or reestablishment of survey monuments is a component of reclamation and
is subject to the financial guarantee requirements to ensure its performance. Restoration
or reestablisiment costs are to be included in the reclamation cost estimate.

5.3.10 Fire Prevention

Operators must comply with all applicable Federal staté fire laws and regulations, awdl

take all reasonable measures to prevent and suppress fires in toegred®> Operators

working under a Plan of Operations may be required to incorporate certain fire control measures
into their operations. Such measures could include maintaining fire suppression equipment,
construction of firebreaks around the operai@md removal of slash piles that constitute a fire
hazard. Mining operations that exercise standard care in fire prevention probably do not require
special restriction as to operating hours.

Operators working under a Notice may be required to complyailifire restrictions that apply
to other public land users. This includes restrictions omoattl travel, operating hours, open

18543 CFR 3809,420(b)(10).
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flames, spark arrester requirements for equipment, and requirements to carry fire suppression
equipment.

Operators workig under either a Notice or Plan may be Heldncially responsible for fires
caused by their activities.

5.3.11 Acid-Forming, Toxic, or Deleterious Materials Management

The operator must incorporate identification, handling, and placement of potestiily

forming, toxig or other deleterious materials into the operation procedures, facility design,
reclamation, and environmental monitoring programs to minimize the formation and impacts of
acidic, alkaline, metdbearing, or other deleterious leachfe

The Plan or Ntice must state how the operator wdkentify, handle, treat, and reclaim all acid
forming, toxic, or other deleterious material during all phases of the operation. Such measures
must be integrated into the mine plan and not left fer lednsideration. Successful

performance of this standard includes taking reasonable measures to identify such materials both
in advance of, and concurrent with, mining.

Determiningwhether rock or overburden materials require special hanglivesed a a variety

of tests (aciebase accounting, humidity cells, leachate extraction tests, whole rock analysis,

etc.). While standard protocols are available for most tests, a final determination as to the acid
generating character of the material requiredueating the test results against sfeecific
environmental and mineralogical conditions under a specific mine plan. There are no established
testing criteria to determine whether acid generation will or will not be an issue without also
considering theite-specifics of the particular mine plan. For example, rock with a net acid
generating potential greater than 20 could present no problem in a dry underground mine, but
might require extensive special handling at an open pit mine in a wetter envitorQoarsult

the BLMO6s Recl amation Handbook for an overvie
ARD evaluation.

5.3.11.1 Source Control

The operator must handle, place, or treat potentiallyfaciding, toxic, or other deleterious
materials ima manner that minimizes the likelihood of acid formation and toxic and other
deleterious leachate generation.

As a performance standard the operator must make a good faith effort to use all reasonably
applicable technology to keep mine waste from gemgyddiachate that could cause

environmental impacts. The primary environmental controls that must be used are methods that
will stop or minimize the formation of deleterious leachate.

18643 CFR 3809.420(b)(11).

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBQOK i (Public) 5-22

For potentially acid forming materials this standard could requitesticdn materials be either:
1 Mixed with acidneutralizing materials or additives
1 Treated to stop or slow the acid generating reactions
1 Placed away from potential contact with surface or ground waters
1 Covered to limit or prevent the infiltration ofqmipitation
1 Some combination of the above.

Operators generating other mine wastes that could generate alkaline ebeaetad leachate
are required to apply similar source control measures to meet this performance standard.

5.311.2Migration of Mine Drainage

To the extent that the operator cannot prevent the formation of acid, toxic, or other deleterious
drainage, they must minimize migration of leachate. The standard recognizes that it is not
always possible to totally prevent the formation otlataxic, or other deleterious drainage.

When this occurgneasures must be taken to keep reaction products from migrating out of the
mine waste and into the environment. Some environmental control measures that the operator
might need to use to meetdtperformance standard include:

1 Diverting rurron water or penetration of meteoric water to keep it from entering and
mobilizing reaction products

1 Installation of capillary breaks to prevent upward migration of reaction products

1 Diverting or drawing dan groundwater to keep it from migrating through the mine
waste

1 Some combination of the above.
5.311.3 Capture and Treatment

The operator must capture and treat acid drainage, or other undesirable effluent, to the applicable
standard if source contsoand migration controls do not prove effective. The performance
standard recognizes that when it is not possible to prevent the formation or migration of leachate
or effluent the operator must capture and treat it to meet the applicable water ciaaidsirsl.

While complete capture of seepage is not always possible, the treated discharge, when mixed
with the uncaptured leachate, must meet the applicable effluent limit at the point of compliance.

Long-term, or posimining, effluent capture and treagmt are not acceptable substitutes for
source and migration control; and the operator may rely on them only after all reasonable source
and migration control methods have been employed. While capture and treatment can be highly
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effective at limiting envionmental impacts, in order to meet this performance stattiard

operator must first apply source and migration control measures to the mining and reclamation
plans in order to minimize treatment needs.
nee® s s anusyintlude source control measutessatisfy this performance standard.

Water treatment systems can include active, passive, oipsasive approaches. In addition to
requiring approval during the Plan of Operations review process, watendrgssystemsust

comply with any separate authorizations fromda¢e or Federal permitting authority and

require an NPDES permit where discharging to surface water. Water treatment systems must be
operated and maintained in compliance wittsialleor other Federal standards.

All treatment systems generate some waste product, whether it is sludge, liquid concentrate, or
solid waste residue. Measures for removal, stabilizatiortrapand reclamation of waste

products from water treatment systemmgst be integrated in the operating and reclamation plans.
Disposal and reclamation of waste product must achievet@ngstability in the post

reclamation environmemind in conformance with applicable state and Federal environmental
standards.

The ogerator is responsible for any costs associated with water treatment or facility maintenance
after project closure. To make sure the operator nadletssponsibilitesto cover all costs

associated with water treatment or facility maintenance after mhaisgeased, the

District/Field Office mayconsider establishing a logrm trust fund under 43 CFR

3809.552(¢. See Sectiof.3 Types of Financial Guarantedsr further discussion on trust

funds.

5.3.12 Leaching Operations and Impoundments

This perbrmance standard applies to process waters in leach pads, vatsopdalss and the
associated solution circuit for all types of solution miritigThe standarcapplies to tailings
impoundments, holding ponds, reagent mixing ponds, or other procesersahd wastewater
containment structures.

5.312.1 Design and Operating Requirements

The operator must design, construct, and operate all leach pads, tailings impoundments, ponds,
and solutionsholding facilities according to standard engineeringfpras so as to achieve and
maintain stability and facilitate reclamation.

One method to ensure this standard is met is for the operator to have the facility designed by a
licensed professional engineer, with construction oversight and verification Ingismeering

firm using standard quality assurance procedures. A stability ansiysiéd beperformed as

part of the design evaluatiarsingacceptable engineering standards for structures in that
particular seismic region.

16743 CFR 3809.420(b)(12).
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In order to facilitate reclanti@n, ore heaps and tailing impoundmenifi be designed so that

the transition from operation to reclamation can be easily accommodated. For example, an ore
heap proposed to be regraded on the leach pad liner at a 3H:1V slope does not facilitate
reclamaion if it is loaded at a 2H:1V slope up to the margin of the leach pad. The extra material
either has to be otbaded, an expensive and thoensuming process, or the liner has to be
extended along the perimeter at closure.

5.3.12.2 Liners and Leak Pr&ention

The operator mugtavea low-permeability liner or containment systelesigned and

constructedhat will minimize the release of leaching solutions to the environment. The operator
must monitor to detect potential releases of contaminants frapshprocess ponds, tailings
impoundments, and other structures and remediate environmental impacts if leakage occurs.
While a large volume of technical material (see BEMid Minerals Reclamation Handbqd#-
30421) has been writtenn how to design, bldl, and operate leaching facilities or tailings
impoundmentsthis performance standard emphasizes some basic requirements.

The operator must construct such facilities with a low permeability liner or containment system.
The standard is met when thee@te of leaching solutions to the environment has been
minimizedusing the best available technology.

The operator must monitor for the release of leaching solutions. Such monitoring can be
accomplished by placing monitoring devices beneath or betwedretp, poncbr tailing
impoundment liner system or by adjacent monitoring wells or lysimeters. Environmental
impacts caused by the leakage or seepage of process or waste solutions must be remediated in
order to satisfy this performance standard.

5.3.123 Containment Requirements

The operator must design, construct, and operate cyanide or other leaching facilities and
impoundments to contain precipitation from the local-$68r, 24hour storm event in addition
to the maximum process solution inventojhe containment must include allowances for
snowmelt events and draindown from heaps during power outages in the design.

The 100year, 24hour storm event is a sipecific standard. Obtaining precipitation data for
the project area, or extrapolatitige design event based on existing data, is a critical step in
establishing the design criteria at the project locale in order to meet this performance standard.

The facility layoutmustroute upgradient ruon waters around or under the process or
wastavater facility sathe precipitatiordoes not enter the containment systkming the design
storm event Ideally, the only water entering the system would be from direct precipitation.
Modeling of precipitation, evaporation, water loss, and the addifiomakeup water should be
conducted to determine the amount of storage available throughout the anticipated life of the
mine facility.
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Once all additions and losses are accountegfedictions can be made comparing the

remaining freeboar@® with the design storm event and a determination made whether the
operation would meet this performance standard. Land application disposal of process solutions
will not be relied upon to satisfy the 19@ar, 24hour storm event containment requirements in

this peformance standard.

Vats, tanks, pipesr other parts of the process ciramaybreak or leak. These components can
contain high concentrations of leaching solutions or process reagents that if reteddeckate
significant impacts. The operator stiwonstruct a secondary containment system around vats,
tanks, or recovery circuits that can retain the anticipated maximum amount of solution from a
leak or failure, thereby preventing the release of toxic solutions to the environment. Secondary
contairment can be achieved by incorporating berms or lined areas around these facilities.
Generally, secondary containment areas are designed to contgart&of the maximum

volume of solution that would be released from a leak or failure.

5.3.12.4 Soluion Access

The operator must exclude access by the public, wildlife, or livestock to solution containment
and transfer structures that contain lethal levels of cyanide, metals, acidity, or other constituents
in solution. All fencing and signing to exctie the public must supported by the materials

required by 43 CFR 37153and begpproved under 43 CFR 371543

This may be accomplished by fencing, netting, or enclosure to meet this performance standard.
It should be noted that hazing methgsisch asising loud music to scare aware water fdvalye

not proven totally effective at preventing waterfowl from coming in contact with leaching
solutions.

What constitutes Al et hal undenmhelregulatiofis diffigulhitai de or
deermine. This performance standard was initially developed in response to migratory bird

deaths from open ponds containing cyanide. Fewdgaths have been observed where cyanide
solutions contain less than about 20 parts per million of free cyanitide his should not be

considered a definitive standard, it may be useful to identify the issue for further evaluation.

Other constituents in solutions may also pose a threat to the public, livestock, or wildlife.

Careful characterization of exposedugmins is needed in order to determine the extent which
the operator is required to exclude access.

5.3.12.5 Solution Detoxification

In order for reclamation to be considered compleperators must have detoxified leaching
solutions and spent ore hedpghe applicable regulatory criteria and manage tailings or other
process waste to minimize impacts to the environment from contact with toxic materials or
leachate. Often there isstate standard that determines the detoxification requirement. The
detoxification criterion should be established during the Pfabperations approval procesH.

18 The distance betweemmnal water level and the top of a structure, such as a dam, that impounds or restrains the
water.
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no standards have been developed in advance for the project, then detoxification must reduce
cyanide content to levels where discharge would be in compliaititéhe applicable water
quality standards.

Acceptable practices to detoxify solutions and materials include natural degradation, freshwater
rinsing, chemical treatment, biological degradation, or equally successful alternatives methods.
While active tratment of cyanide using reagents such as hydrogen peroxide or hypochlorite are
effective, consideration should be given to the potentially deleteriopsdojicts when

compared to natural degradation. Upon completion of reclamation, all materials dnzatghsc

must meet applicableffluentstandards.

5.312.6 Temporary or Seasonal Closure

In cases of temporary or seasonal closure, the operator must provide adequate maintenance,
monitoring, security, and financial guarantdée BLM may require the opator to detoxify
process solutions, particularly in locations accessible to the public, livestock, or wildlife.

To meet this standarthe operator must maintain a presence onsite as long as toxic solution
levels are present. The operator must mainiagns, fencesandnetting in good repair

continue monitoring of the leak detection systemaintain site security to prevent public
accessand keep in place the financial guarantee amount needed to complete any remaining
reclamation obligations, inatling detoxification of process solutions.

If the operator does not plan to continue site maintenance, monjtanicdgecurity, then the
process solutions must detoxified beforghe temporary or seasor@bsure(see Section
4.3.2.5 Interim ManagemeRians and Chapter 7 Cessations and Abandonment)

5.3.13 Maintenance and Public Safety

During all mine operations, the operator is responsible for maintaining the structures, equipment,
and other facilities in a safe and orderly martfiéHazardous sitesr conditions resulting from
operations have to be marked by signs, fenced, or otherwise identified to alert the public in
accordance with applicable Federal atade laws and regulations.

The proposed Plan ordfice must containpecific measures thatagy be needed to maintain
public safetyincluding controlling site access, fencirand signing of hazardous solutions, and
placement ofencesbarriers or berms along the top of pit highwalls. Fencing, signing, or
placing access restrictions around mapenings may also be needed to protect public safety.
Theoperator must obtaiconcurrence for these access restrictions undet3iteg-R3715
regulations in addition tobtaining acceptance or approvaltioéir placement under tH8 CFR
3809 regulatiaos.

All site facilities and visitors must comply with safety requirements of the Mine Safety and
Health Administration (MSHA) and the correspondstate safety agen@nd applicable BLM
safety guidancésee BLM HandboolSafety and Health ManagemeHt1112-1, andSafety and
Health for Field OperationgH11122).

18943 CFR 3809.420(b)(12).
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ChaptkRirnanci al Guarantees

This chapter covers operator and BLM responsibilities for establishment, maintenance,

termination and forfeiture of financial guarantees under 43 CFR 3809.500¢hr8809.599.

The regul ations at 43 CFR 3809 us thedortracted er m i
document and any financigstrument used to guarantimatthe operator will perform

reclamation required by the regulatidi® Thesurface maagement regulatiortbat were in

effect before January 20,2Q0@ls ed t he t er m f blegalahdfinanmal descr i be
instruments.

This handbooldoes not cover the adjudicative responsibilities and procedures for processing,

accepting, rejecting, digating, and mantaining financial guarantees.e&8LM HandbookH-
38092, Surface Management BoRdocessingfor guidance on the adjudication process

6.1 Financial Guarantee Requirements

The financial guarantee requirements differ depending onkédéactivity, type of
authorizationandtime the authorization occurred. Figwd-1, Financial Guarantee Process
flowcharts the main steps in posting a financial guararifee.financial guarantee requirements
also apply to all operations authazby theMining Law on public lands where the mineral
interest is reserved to the United Stdfes

6.1.1 Pre-January 20, 2001 Notices

For Notices that were filed with the BLM before January 20, 2001, and had not been modified
under 43 CFR 3809.330 or@8331, or extended under 43 CFR 3809.333, the opevatnot
requiredto provide BLM with a financial guarantee for that operation.

6.1.1.1 Extended Notices

Notices that were filed with the BLM before January 20, 2001, may have been extended under
43 CFR 3809.333; as part of that extension request, the operator must have provided an
acceptable reclamation cost estimate (RCE) that met the requirements of 43 CFR 3809.552(a)
and 3809.554(a). The operator must have provided the BLM with an acceptatdéafina
guarantee for the entire Notice that met the requirements of the current regulations.

6.1.1.2 Expired Notices

If an operator chose not to extend a-paauary 20, 2001, Notice under 43 CFR 3809.333, no

financial guarantee was required, buttheaperi on must have been recl ai
reclamation obligations continue beyond the expiration or any termination of the Notice until all
reclamation requirements are satisfied.

170 A financial guaranteeonsists of BLMForm 38091, Surface Management Surety BondBLM Form 38092,
Surface Management PersbBand andthe financial instrument that secures pleesonabond.
17143 CFR 3809.2.
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Figure 6.1-1 - Financial Guarantee Process
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6.1.1.3 Modified Notices

For Notices that were filed with the BLM before January 20, 2001, and have been modified
under 43 CFR 3809.330 or 3809.331, the operator must have praved®idV with an

acceptable financial guarantee for the entire dmerdefore continuing operations under the
modified Notice. Any proposed modification must be accompanied by an estimate of the cost to
fully reclaim the operation as required by 43 CFR 3809.552.RIZieand financial guarantee
required for the operatiounder a modified Notice must have been for the entire Notice, not just
the area of change.

6.1.2 Pre-January 20, 2001 Plans of Operations

For Plans of Operations approved prior to January 20, 2001, the operator mysbhaledthe
BLM with an accepble financial guarantee that met the requirements of the regulations by
November 20, 2001. A new financial guarantee was not required if a financial guateeady
exisedthatsatisfiel the regulationd’

6.1.3 Casual Use

Operators of activitietha are considered by the BLM to be casual use are not required to
provide the BLM with a financial guarantee. Casual use is defined at 43 CFR 3809.5 as
activities ordinarily resulting in no or negligible disturbance of the public lands or resources.

6.1.4 New Notices

For Notices filed or modified with the BLM after January 20, 2001, the operator must provide an
acceptabl®R CEthat meets the requirements of 43 CFR 3809.552(a) and 3809.554(a). An
acceptabl®RCEmust be provided to the BLM for the Noticelie considered complete under 43
CFR 3809.301(b). Prior to commencing operations, the operator must pitoe/igleM with an
acceptable financial guarantee. The financial guarantee must meet the requirements of the
regulations as specifida 43 CFR 380%51 through 3809.573.

6.1.5 New Plans of Operations

For all Plans of Operations filed or modified with the BLM after January 20, 2001, the operator
must provide an acceptalRCEthat meets the requirements of 43 CFR 3809.552(a) and
3809.554(a). ThRCEshould be submitted to the BLM at a time specified by the BLM. The
operator must provide the BLM an acceptable financial guarantee prior to commencing
operations. The financial guarantee must meet the requirements of the regulations as specified
by 43 CFR 3809.551 through 3809.573.

17243 CFR 3809.551 through 3809.573.
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6.1.6 Compliance and Enforcement

Any decision concerning the need, amount, acceptahliy/or forfeiture of a financial

guarantee isparttheBL M6 s compl i ance anandmeonah autharizatoetot pr o
condict operations All decisions concerning the need, amount, acceptalahiy forfeiture of a

financial guarantee are subject to appeal under the provisions of 43 CFR 3809.800 through

3809.809.

6.2 Reclamation Cost Estimates

6210peratorods Estimate
6.2.1.1 New or ModifiedOperation

When submitting a new Notice or Plan of Operatitfishe operator must providee BLM with

an RCEthat meet the requirements of 43 CFR 3809.552(a) and 3809.554(a), and must be
acceptable tthe BLM as required by 43 CFR8B9.554(b). Where an existing Notice or Plan of
Operations is proposed to be modified, the operator must provi@edtnet/Field Office with

an estimate of the reclamation costs for all components of the existing and proposed operation
that will beaffectedby the modification.

The operator should include detailed documentation on hoao#teestimates were calculated,
including cut and fill volumes, push distances, haul distances, and the source of the equipment
costs,as part otheRCE Although rot requiredthe BLM should encourage the operators to
submit the RCE both in hardcopy and in a standardized electronic format that could be easily
updated with current costs by the BLM for future reviews.

6.2.1.2Cost Estimate for Rart of an Operation

Where theDistrict/Field Manager authorizes an operator to provite=BLM with a financial
guarantee under 43 CFR 3809.553 that cowelgthe current or proposed phadehe
operations ( Aphasoerd M p hnaasnetheaiperaigriurapoiare ee € 0
RCEfor thephaseof the operations to be covered by the financial guaranteeRTEdor a
phased financial guarantemist conform to the same standards afiGEe for a financial
guarantee fothe entire operation. In addition poovidingthe cost estimate for throposed
phasethe operator must also prepare a sep&@tefor all operations proposed in the Plan of
Operations on public landsefore surface disturbance can occur

6.2.1.3 LongTerm Funding Mechanism

When a trust fund asther funding mechanism is required under 43 CFR 3809.552(c), the

operator must provide tHgistrict/Field Office with a cost estimate for the monitoring,

construction, operation, maintenance, replacenagat other activities for the required facilities,
treatmentor ot her needs documented in the Plan of

17343 CFR 3809.301(b)(4) and 3809.401(d)
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project when the cost obligations will occur. For recurring costs, such as maintenance of a water
treatment facility, the frequency, timinand duration of thebligation should be estimated for

each cost component. The o p-eermalligatioossobe o st e st
coveredby the longterm financial guaranteender 43 CFR 3809.552(c) should be documented
separatly from theRCE

6.2.1.4 Assumptions and Conditions
TheRCEmust be based on the following assumptions and conditiéns

1 The estimate must cover all relevant operation, maintenandeadministrative costs for
all reclamation requéd underthe filed Notice or approved Plan of Opigmas'’ The
cost estimate may however provide more reclamation details than is specified in the
Notice or Plan

1 Costs must be estimated aghié BLM were hiring a third party contractor teiorm all
required reclamatian

1 Costs must include the usedadfsite equipment ai the project area was vacateohd the
estimatemust include all associated mobilization and demobilization costs

1 The estimate must include, when applicable, all interim maintenance required to keep the
area of operation in complnce with applicable safety and environmental requirements
while reclamation contracts are developed and executed

1 The estimate must cover costs to construct and maintailbagyerm treatment
facilities or postclosure structuresequired by the filedNotice or approved Plan of
Operations

1 Labor cets must be based on federatigndated labor rates, as requiredhm Davis
Bacon Act(40 U.S.C. 314kt seq). and the Federal Acquisition Regulatiqiff\R), 48
CFR 22.4031) for contracts over $2,000. ttie reclamation is solely for the dismantling,
demolition, or removal ofmprovement@and no other actionsuch as ripping or
reseeding of the disturban@ee involvedthen contracting is under the Service Contract
Act (48 CFR 22.1002and DavisBacon vage rates do not apply. If construction,
alteration or repair of the improvements is contemplated, evendh workis under a
separate contrachen the DavilBacon wages appfy®

6.2.1.5 Maximum Reclamation Cost
TheRCEmust reflect the maximum cost reclamation for the proposed disturbance to be

covered by the financial guarantee. The point of maximum reclamation costs is often when there
is the greatest area of disturbance, greatest volume of materials needing special handling, or

17443 CFR 3809.552(a) and 3809.554(a).
17543 CFR 3809.301(b)(4), 3809.401(d), 3809.552(a) anexmnded Notices 43 CFR 380%(d).
178 www.access.gpo.gadavisbacon.
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some other faor or combination of factors escalating the cost to reclaim. The maximum cost of
reclamation is generaliyot at the end otheproject life.

6.2.1.6 Operating and Maintenance Costs

Reclamation operating and maintenance caeftect the direct currerosts of reclamation
based orhe filed Notice or approved Plan of Operatiolghere applicableeclamation costs
should be estimated for the followiktpsure tasksinterim operation and maintenance
hazardous materiateeatmentwater treatmentemolition, removal and disposaarthwork
drill hole plugging revegetationmitigation, andpostreclamatioroperation, maintenancand
monitoringrequirements

6.2.16.1 Interim Operation and Maintenance

If an operator abruptly ceasasd abandongperationsthe BLM may contract witha third party
to maintain the area of operation in compliance with applicable safety and environmental
requirements.The RCE must include theost of providing immediate site operation and
maintenance, where appropriate

Interim operation and maintenance costs may vary significantly depending on the individual site
needsand may includéabor, equipment, and materials for pumping of fluids to prevent

overflow of process ponds, costs for support equipment and elgctoicperate the pumps, and

site security There is no set time period to use in estimating the costs for the care and

maintenance of a site prior to the start of reclamation; much depetids®h. M6 s abi | ity t
obtain access to the financial guaranespecially in bankruptcy casel.is a good ruleof-

thumb to allow for a minimum d months of interinoperation and maintenanbg a

contractor. Large operations or project areas with limited seasonal access may warrant a longer
time period.

6.2.16.2 Hazardous Materials

TheRCE must include theost of decontaminating, neutralizing, disposing, treatingsolating
hazardous materials used, produced, or stored on thé'bigeestimated cost for handling
hazardous materials should assume, unlgeswise documented, that the matexrakproperly
stored and labeled.

If upon site inspectiorthe BLM determines thathe operator is using, producir@ storing

material onsite that could be hazardous, e.g., unlabeled barrels, and if the BLMcisegeg in
enforcingthe operat@¥ s o bl i gat i on u nodpoperlytmaragehbsa matevials Not i
(operator has failed to comply withBdM noncompliance ordesee Section 9.2 Enforcement

Actions), theBLM must update th®CE'to reflect the pantially higher cost of disposing of

such material. This distinction is important as the disposal of properly managed hazardous

materials may be a fraction of the disposal cost for materials not properly stored and identified.
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6.2.16.3 Water Treatment

The RCEmustidentify all necessary construction and maintenance water treatment costs needed
to ensure that mine discharge or drainage will meet relevant standards. The cost of long term,
postreclamatioroperation, maintenance, and replacement reqgeinégsrmay be addressed in a

trust fund established under 43 CFR 3809.552(c).

6.2.16.4 Mine Facilities

TheRCE must include the costs@#molition, removaland disposal of all mine facilities,
equipmentand materia from the project arealNo salvagevalue for structures, equipment
materials is allowed in the cost estimate.

The RCEmustexcludedisposalcosts for those facilitiedhathave been approved in writing by
the BLM for postreclamation BLM use.

TheRCE may also excludaeremoval andlisposal costs for operalieobile equipment, e.g.
trucks, dozers, etc., from the cost estimaiewever, ifthe BLM determinesduring routinesite
inspectiors thatthe mobile equipment is inoperalaled the operataefusedo repair omwill not
removethe inoperable equipment from the project dmzeerator has failed to comply with a

BLM noncompliance ordesee Section 9.2 Enforcement Actirise BLM must update the

RCE to includghe cost of removing and disposing of threperableequipment.in such
circumstances, an updated RCE should not replace vigorous enforcement of the performance
standards. Rather the RCE should be updated as part of the overall enforcement process.

6.2.16.5 Earthwork

The RCEmustincludethe costs of all requirechghwork The RCE must addrettse cost of
hauling, placementegrading, and backfilling to reclaim mine featurescluding roads that have
not been specifically identifiegind approvetb remain open

6.2.16.6 Drill Holes

TheRCE must include theost of plugging, capping, arigolation of drill holes, including
exploration, productiorand monitoring holesand water monitoring and piezometer wells
where applicableln determiningthe plugging costsit must be considereahether drill holes
encounter water, wateunder artesian pressure,aedry. Proposed plugging must meet all
applicable Federal argtlate requirements.

Where the operator is proposing drilling, the RCE must include, at a minimum, the estimated
cost of plugging the maximum nup@r of drill holes that may be open at one tirfre

determining the number of drill holes that may be open at any one time, thereveare less
thanone drill hole for each drill rig that will be working in the project arééere the submitted
Notice or approved Plan of Operations calls for drill holes to be plugged, bunatoes
specifically require the drill holes be plugged before the drill rig has been moved from the drill
pad, the RCE must include the plugging cost for all drill holes identifi¢tae Notice or Plan of
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Operationsor the plugging cost for all drill holes authorized in a particular phase of an operation
where the financial guarantee is being phased under 43 CFR 3809.553(a)

For all drill holes, and water, monitoringnd piezomter wellsauthorizedo be left operior an
interim period the estimated plugging cost must be included in the.RCE

6.2.16.7 Revegetation

The RCEmustinclude the cost of obtaining the seed mix specified in the reclamation plan and
the cost of soil prgaration, such as ripping or harrowing; soil amendments, such as mulching or
fertilizer; application of the seed mix; noxious weed control; and placement of tree and shrub
seedlings, if requireth the Notice or Plan TheRCE must also include tlest fa hauling and
placement of growth medium, if not addressed under eartravtithe cost of watering seed

beds and seedling$ necessaryto establish growth

6.2.16.8 Mitigation

The RCEshouldinclude costs ofeclamation work fomitigation, which mg include avoiding,
minimizing, rectifying andeducing,or eliminating the operati@ impacs, or compensating for

the impacs, that are required in the Plan of Operatiombe RCE shouldalsoinclude thecost of
anydeferredcompensatorynitigation theBLM is requiring the operator to perfornfror

example, where the approved Plan requires the operator to develop new wetlands to compensate
for wetlanddost; until that wetland development is completed the cost estimate must include the
cost of that miggation

6.2.16.9 PostReclamation Costs

The RCE must include theost of meeting any longerm construction, operation, maintenance,

or replacement of any treatment facilities and infrastru¢hatare notensured by trust fund
establishedy 43 CRR 3809.552(c).

6.2.17 Identified Costs

In calculatingthe cost to perform thesasterim operations;eclamation, closure, mitigatipand

monitoring tasksliscussed aboye t he operatords esti mate must
and maintenance castelating to reclamation including:

1 Equipment rental or acquisition costs
1 Equipment operation costs

1 Equipment maintenance casts

1 Cost of operating supplies

9 Labor costs for operations, maintenance and supervision
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1 Site maintenance including roadsrastructure, power lines, fencesd monitoring
facilities.

1 Reclamation materials acquisition costs
9 Mobilization and demobilization costs.
6.2.18 Data and References

Data and reference sources that may be usefukiparingand reviewinghe RCE are applicable
parts of the Office of Surface Minirgandbook for Calculation of Reclamati@&ond
Amounts'’’B L M &alid Minerals Reclamation Handbobk30421; Caterpillar Performance
Handbook'"® products and services iBostMine(use for operatotostsonly-does not consider
third party contract estimafe° R.S. Means Site WoékLandscapingCost DataandR.S.
Means Heavy Construction Cost Dat¥ andEquipment Wats 6Cost Reference Guided
Rental Rate Blue Book for Construction Equipmé&hfrhe useof theseand othereference
materiak mustbe cognizant of howo applythe datao the RCE For example, th& CE must
reflecttheB L M6 s  bawesatthirgpasty contractoperformthe work owner/operator cost
data does not refletheB L MO s cmgnoostr act i

6.2.1.9 Administrative Costs

TheRCEmust include all costs astlie BLM were hiring a thirdparty contractor to perform all

required reclamatiatf? These costs includeeBL M6s direct and indirect
which are, in part, basexh the FAR(48 CFRparts 153), plus standard costs associated with
government and industry contracting practic€ke responsible BLM specialigiill coordinate

with the State Office procurement analyst concerning current labor wages, contracting
requireanents, and advice on various types of contracts, contract language, and administration.

This handbookcontains suggested percentages for some of these administrative costs. Unless
otherwise noted, these percentagessulesof-thumb and not specified rggulation or law.

Figures or percentagestherthan those listed below, should be included in a calculation if they
are explicitly addressed in a FedeBhte Agreement regarding the financial guarantee and/or
are required by Federal siate law.

Administrative costs that tHRCE shouldinclude, as appropriatare engineering, design and
construction plan, cost contingency, prime co

17 Office of Surface Mining, Department of the Interibttp://www.wrcc.osmre.goy/

18 caterpillar Inc., Peoria, IL 61629 (www.cat.com).

19 Minelnfo USA, CostMine, 1120 N. Mullan Rd. $&i100, Spokane Valley, WA 99206
(http://costs.infomine.cory/

180 RSMeans, 63 Smiths Lane, Kingston, MA 023888 (http://www.rsmeans.com/index.asp)

81 penton Media, Inc., EquipmentWatd;35 Technology Drive, Suite 418an Jose, CA 95111333
(http://mwww.equipmentwatch.com/

18243 CFR 3809.552(a) and 3809.554(a).
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premium, contractoros perf or nmamimsegatiennadd BbMy me nt
indirect costs.

6.2.19.1 Engineering, Design and Construction Plan

An engineering, desigand construction plan providéhe details needed for contracting the
reclamation construction worklhe RCE should reflect the costs pyepare such plarShould
the operator fail to reclaim, the BLbt its contractomayneed to undertake a number of tasks
including:

1 Preparanaps and plans to show the extent of required reclamation.

1 Survey of topsoil androwth medium stockpiles to ti#mine amount of material
available.

1 Sample and analyzgaste rock, tails, heap material, surface and ground water, etc.

1 Sample and analyzepsoil and waste piles to determine whether special handling or
treatment is necessary.

1 Evaluatestructures taletermine requirements for demolition and removal.

1 Evaluatestorm water facilities and process solutions or water impoundments to
determine if treatment, clean out, or other improvements are necessary.

1 Prepare aenvironmental analysisr site studie®efore reclamation may commence.

Not all operations will require a line item for an engineering, desigth construction plan in the
RCE. Specifically, noticéevel and some other small or uncomplicated operations may not
requirethe BLM to develop detaéd engineering information.

The actual cost of developing the engineering, desigth construction plan will depend to a

great extent on the specifics, including reclamation complexities, of the proposed operation. The
amount or percentage to apglyould be based on available data withinghée. Absent

specific local ostate datathe BLM should estimate the cost for an engineering, desigad
construction plan, where necessary4 &3 8 percent of the estimated reclamation operation and
maintenance costs, depending on the size of the operation. See lllustratiofo6specific

guidance of what percentage to apply.

6.2.19.2 Contingency

A contingency allowancks for cost overruns that regularly occur in reclamation contracting but
canna be ascertained when an operafenis being reviewed. Contingency costs generally

reflect the level of detail and completeness of the cost estimate, as well as the level of uncertainty
in the assumptions used for tREE
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Development of the engineeg, designand construction plareducegshe amount of operational
unforeseen circumstances and costewever, contingencgostsare not intended to account for
changes in the scoé the operationor unforeseeable or unanticipated events such as
eathquakes, labor strikeer floods. An operatas not required to provide a financial guarantee
to address unanticipated events or woese scenarios.

Where the proposed operation involves a relatively small, uncomplicated reclamation effort, and
devdopment of an engineering, desj@md construction plan is not anticipated, there may not be
a need to include a contingency line item inR@E Contingency costwould generallynotbe
required forNotice-level operations.

Federal andtate agenciethat routinely prepare construction cost estimates apply contingencies,
ranging from 3 to 45 percent of the operation and maintenance costs. The amount or percentage
required should be based on available reclamation or construction contract informttion wi

the date. Absent specific local astate datathe BLM should calculatéhe contingency cost

where applicableas4 to 10percent of the estimated reclamation operation and maintenance

costs depending on the size of the operafibhSee lllustratn 6.21 for specific guidance on

what percentage to apply

6.2.19.3 Contractor Profit

Government contracts generally include a | ine
the estimated reclamation operating and maintenance costs. The ap®@E must account
for prime contractorés profit.

The RCEmustusestate or local contract informatido determinghe amount or percentagé
prime contractads profit Wherestate law specifies an amount or percentage, Bhltuse
that figure. Alsent specific local astate datathe RCE should estimat®ntractor profit as 10
percent of the estimated reclamation operation and maintenance costs.

Thel i ne i tem f or p rshoaenotbeoadded véeherpemting ad rpainterfance

costsalready includehec ont r profit. or v such cases, the operat
and maintenance estimate must docurpentemizet he i ncl usi on of the pri
profit.

6.2.19.4 Liability Insurance

TheRCE should include thecostf obt ai ning contractordés | iabil
contain a separate line item for liability insurance premium, or it can itemize the insurance
premium in the reclamation operating and main

insurance pemium should be estimated as 1.5 percent of the estimated labor costs for the project
and included in the RCE.

183 Include a contingency allowance for all operations with estimated reclamation operation and maintenance costs
over $100,000.
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6.2.19.5 Performance and Payment Bonds

Federal construction contracts exceedi§0,006%* requirepayment of premiums for both a
performancéond and a payment baoras required by the Miller Act, must be included in the
cost estimate. A set amount equaBfoercent of thestimatedtontractcost shoulde used to
calculate the payment of premiums for both a performance bond and a payntent bon

6.2.19.6 Contract Administration

Contract administration costs includeB L M6 s r ahdaopeoations costs for tBéstrict/Field

andState Office to administer the contract. These costs must be includedRCtae The

amount requiredtocovéheBL M6s contract administration cost
on the specifics, including reclamation complexities, of the proposed operation. Absent
availablestate or local data, estimateh e BL M6s contract administrat
reclamation contracts usirigo 10 percent of the estimated operation and maintenance costs,
depending on the size and complexityte proposed operatiorGenerally the larger the

amount of the financial guaraniele lower the percentage needed famtcact administration.

6.2.19.7 Indirect Costs

Certain BLM indirect costs must be included in the amount of the required fingnaiantee.

The indirect costs to be covered are calculateaifaged21 percent of the estimated BLM

contract adminisation cost® If theBLM is required to administer a reclamation contract
under a forfeited financial guarantee, the funds made available by this 21 percent will remain
within thestate where the reclamation work will be dofighese funds are availablegay for
within-state indirect costs (building rental, telephone, etc.) associated with the project and any
project support needed from other offices such adl#tmnal Operation€enter, contract

officers or inspectors.

6.2.19.8 Federal- State Agreemats

If a FederaiStateAgreemenmadethrough43 CFR 3809.200 provides fimint administration

or deferral of the administration of financial guarantees tettite, theRCE may reflect the

st ateds administrative c omdtia urnder certainaitudtions. cThei ng t
FederalState Agreement must specify that the amount of the financial guarantee must be

calculated based on the completion of both Federastatelreclamation requirements as

required by 43 CFR 3809.203(afhust be @deemable by the Secretaapdthe BLM must

concur in the approval, release, or forfeiture of a financial guarantee for public Heels.

Section & JointFederalState Financial GuaranteasdSection 12.2 NevAgreementgor

further discussion on joirtr deferred bonding.

6.2.1.10 Reclamation Cost Estimating Tools

Summary sheets, checklisésd cost modelare available¢o assist the operator in developing
andDistrict/Field Office in reviewing the cost estimaténdividual BLM State Offics or

18140 U.S.C. 3131 to 3134.
18521% of 610% equals 1.28.1% of the eimated operation and maintenance costs.
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District/Field Offices may develop theown tools to support the reclamation cost estimating
process.When practicableBLM personnel will use a cost model suchiaS her pa f or
Recl amat itoadneckhe readamation cost estimate ancbat service sucas InfoMine
USAGO6s Covining/Cost 8ervice will be used as the source of cost information. The
results of the calculations and engineering analysis for an RCE will become a part of the
administrative record for that RCE.

Figure6.2-1, ReclamatiorCost Estimate Summary Sheistprovided as aadditionalaid to the
District/Field Office and operatoto assist irdocumenting th&®CE The user should enter those
values in the cost estimate that are appropriate for the operations. Complete fiigils o
reclamation costs should be included in worksheets that supp&éedemation Cost Estimation
Summary Sheet

Figure6.2-2, Operator Reclamation Cost Estimate Checkissa listing of common operational
components. The checklist, in additiorthe Reclamation Cost Estimate Summary Sheet
should be used by thaistrict/Field Office and operator as a guide to ensure all operational
components are addressed inREE

Standardized reclamation cost estimating processes, that include standariizests,

schedules, spreadsheetsd models, are useful tools that provédemplified, efficient,
defensibleand consistent means of estimating reclamation costs for both Notices and Plans of
Operdions. Where appropriate, BLM&e andDistrict/Fidd Offices are encouraged to develop
processes based on standardized unit costs
RCE

A process that uses standardized costs may be developed, based on local and/or regional costs, to

reclaim typicalactivities (roads, drill pads, drllole abandonment, trenches, pits, structure
removal, site stabilization, neegetation etc.) for specific kinds of terrain (topograptsigure

6.2-3, Reclamation Cost Model for Notideevel Exploration presents an exnple of a

spreadsheet used to calculate the reclamatets for Notice operationdote, this sample
spreadsheet and the description of the inputs and parameters are provided as an example of the
kind of standardized costing tool that a StatBistrict/Field Office may develop. It is not
recommended Bistrict/Field Office use this spreadsheet without first evaluating the cost inputs
and calculations used in the model.

Where a standardized reclamation cost estimating process ishesadydunt of éinancial

guarantee must be sufficient to meet the requirements of 43 CFR 3809.552(a) and 3809.554(a).
The assumptions used in developing the cost inputs must be consistent witiateodimd

Federal regulations and laws. Determining consistencyseth and Federal regulations and

laws goes beyond the applicable environmental requirements. The assumptions used must also
be consistent with applicable contracting requirements, suebdesal Acquisition Regulations

(FAR) (48 CFR parts-53). For exanple, under Federal contracting (48 CFR 22-2038 CFR
52.2222 and 48 CFR 52.222) contractorsnustperform all contract work, so far as practicable,
without using overtime. As such, the RCE must not be based on the assumption that the
reclamation cotractor will conduct the work using the same employees over a double shift.
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Figure 6.21 - Reclamation Cost Estimate Summary Sheet

(1 of 2)

6-14

Earthwork/Recontouring

Labor

Equipment

Material

Total

Roads

Drill Site(s)

Drill Hole Abandonment

Pits/Adits/Trenches

Process Ponds

Heaps

Dumps (Waste & Landfill)

Tailings

Structure & Building Areas

Storage & Equipment Areas

Drainage Control

Mobilization/Demobilization

Miscellaneous

Revegetation/Stabilization

Labor

Equipment

Material

Total

Roads

Drill Site(s)

Pits/Adits/Trenches

Process Ponds

Heaps

Dumps (Waste & Landfill)

Tailings

Structure & Building Areas

Storage & Equipment Areas

Drainage Control

Monitoring

Miscellaneous

Detoxification/Water Treatment/Waste Dispos|

Labor

Equipment

Material

Total

Process Ponds/Sludge

Heaps

Dumps (Waste & Landfill)

Tailings

Surplus Water Disposal

Fluid Management

Monitoring

Miscellaneous

Structure, Equipment & Facility Removal

Hazardous Materials

Mitigation

Operation & Maintenance TOTAL

Administrative Costs

Total

ED&C Plan

Contingency

Contractor Profit

Liability Insurance

Performance & Payment Bond

BLM Contract Administration

BLM Indirect Cost

Administrative TOTAL

GRAND TOTAL
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Figure 6.2-1 - Reclamation Cost Estimate Summary Sheet
(2 of 2)

This summary sheet was develdge aid the operator in developing ehéBLM review of the reclamation cost
estimation.

1. Wage rate estimates may include base pay, payroll loading, overhead and profit. To avoid double counting of any
of the identified administrative costhe opeator must itemize the components of the labor cost estimates or
providethe BLM with a signed statement, under penaltyefjury as provided in 18.S.C. 1001, that identifies

what specific administrative costs are uad in the quoted hourly rate.

2Where costs are i ncl ud eMiscéllaneoosategored, eathhitem shouldbear vy sheet 6
documented on accompanying worksheets.

3. Fluid Managemenimayonly be used when mineral processing activities are involved. Costs provided under this
caegory represent the costs of maintaining proper fluid management to prevent overflow of solution ponds during
premature cessation or abandonment of the operatitrese are direct costs, including power, supplies,

equipment, labgrand maintenance, toanage the fluids while thirdarty contracts are developed and executed.

4. Handling of hazardous materials includes the cost of decontaminating, neutralizing, disposing, amedfiong
isolating all hazardous materials used, produced, or stored sitehe

5. The cost of any deferred compensatory mitigation the BLM is requiring the operator to perform must be
included in theRCE Mitigation may include measures to avoid, minimize, rectify and reduce or eliminate the
impact, or compensate for the ingpa

6. Engineering, design and construction (ED&C) plans provide details on the reclamation needed to contract for
the required work. To estimate the cost to develop an ED&C pé#48 percentof the operation and

maintenance (O&M) cost. CalculateeteD&C cost as a percentage of the O&M cost as follawgsto and

including $1 million, use ®ercentover $1 million to $25 million, use Bercentand over $25 million, use 4
percent.Inclusion of a line item for the development of an ED&C plan mayemecessary for small operations,
such as noticéevel exploration. With small, uncomplicated reclamation efforts contracting may be able to
proceed without developing an ED&C plan.

7. A contingency cost is included in the reclamation cost estimagionver unforeseen cost elements. Calculate
the contingency cost as a percentage of the O&M cost as follapvd and including $500,000, use fi€rcent;
over $500,000 to $5 million, usep@rcentover $5 million to $50 million, use gercentand grater than $50
million, use 4percent.Inclusion of a contingency cost may not be necessary for small, uncomplicated
reclamation.

8. For construction contracts, usefi®ceno f est i mat ed O&M c o s texcludethose he contr a
O&M costsfrom the calculatiorwherecontractor profiis already covered in the itemized unit costs.

9. Insurance premiums are calculated atgeEcentof the total labor costs. Enter the premium amount if liability
insurance is not included in the itemized unittsos

10. Federal construction contracts exceeding $100,000 require both a performance and a payment bond (Miller
Act, 40 USC 27®@tseq). Each bond premium is figured at p&rcentof theestimated contractost.

11.To estimate the contract adminisiom cost, use 6 to 1ferceniof the O&M cost. Calculate the contract
administration cost as a percentage of the O&M cost as followdo and including $1 million, use p@rcent;
over $1 million to $25 million, use Bercentand greater than $25 iiln use Gpercent.

12.TheBLM&és i ndi r afixed2lpercenpftne8t M6 sscontract @hiscalculdtesour at i on
be 1.5 to 21 of theO&M cost)
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Figure 6.2-2 - Operator Reclamation Cost Estimate Cheklist
(1 of2)

The categories included in this checklist should be used to aid the operator in dewvbleag/amationCost

Estimate (RCEpndtheB L M6 s r e vRGCEwoauihentatioresupporting the calculations should be included.
Resources that ay be helpful for calculating the reclamation liability include contractors estimates, quotes from
equipment rental agencies, rental rate bluebooks for heavy equipment, heavy equipment cost data manuals, and
heavy equipment performance handbooks.

1 Accesgoads and drill pads

Mobilization and demobilization.

Recontouring or regrading to approximate the original topography as closely as possible.
Removing culverts.

Ripping or scarifying the surface.

Water diversion construction.

Restoring or stabilizing diaage areas or streambeds.

Revegetation.

@~ooooTp

2 Drill hole and well abandonment

a. Mobilization and demobilization.

b. The cost of plugging, capping, and segregation of the hole from the ground water system is to be
considered. Specificallgare needs to be takendatermining plugging costs based upon whether the
hole encounters water, water under artesian pressure, or is dry.

c. The plugging cost foall holes that will be drilled before an inspection can verify proper plugging, in
addition to any drill holes that@arto be left open, must be covered.

d. Plugging costs must be basen the cost as if the site were abandoned.

e. Drill holes that will befimined througb within 6 months of drilling completion by the proposed
operation do not have to be covered by a finanaiafanteeif the location is already covered by a
financial assurance for reclamation of the mining activity.

f.  Water wells, monitoring wellsand piezometers are abandoned in accordancestatthregulations
and are part of thRCE andfinancial guaranteprocess

3 Trenches, pits, and adits
a. Mobilization and demobilization.
b. Recontouring or regrading to approximate the original topography as closely as possible.
c. Revegetation.
d. Securing portals from public entry.

4 Waste rock dumps, overburden, and interburderage areas

a. Encapsulating, mixing, or other engineered placement method in controlling acid rock drainage
migration.

b. Recontouring and regrading to approximate the surrounding topography as closely as possible to
enhance stability, reduce susceptibilityetosion, and facilitate efforts to establish vegetation.

c. Diverting runon.

d. Covering with rock, clay, topsoil, other growth medium or other cover material.

e. Revegetation.

5 Dams for tailings ponds
a. Covering with rock, clay, topsoil, other growth medium or ottever material.
b. Revegetation.
c. Rendering the dam incapable of storing any mobile fluid in a quantity that could pose a threat to the
stability of the dam, or to the public safety.
d. Containment basins and water treatment facilities for leakage or outfleffiuant.

6 Impoundment for tailings
a. Regrading to promote ruoff and reduce infiltration.
b. Covering with waste rock, clay, topsoil, other growth medium or other cover material.
BLM HANDBOOK Rel.3-336
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Figure 6.2-2 - Operator Reclamation Cost Estimate Checklist
(2 of 2)

c. Revegetton.
d. Diverting runoff.
e. Containment basins and water treatment facilities for leakage or outflow of effluent.

7 Heaps from leaching
a. Cost of maintaining proper fluid management to prevent overflow of solution ponds through premature
cessation or abandonmaegitthe operation, including the cost of a Process Fluid Inventory.
b. Rinsing, detoxificationand neutralization procedures as approved in the plan of operations.

c. Containment and treatment of outflows of residual chemicals or fluids from the heaps, magin
disposal of surplus or drain down water. Include all engineering, developmdmeclamation costs.

d. Diverting runoff.

e. Regrading to enhance structural stability, promoteafijreduce infiltration, and control erosion.

f.  Covering with waste roclglay, topsoil, other growth medium or other cover material.

g. Stabilization and revegetation.

8 Solution ponds, settling ponds, and other-taihings impoundments
a. Backfilling and grading as approved in the plan of operations.
b. Restoring the prélisturbance stiace water regime, if appropriate.
c. Properly dispose of process pond sludge.

9 Building foundations, facilities, structures and other equipment

a. Demolishing costs to the level of the foundation and burying costs of the demolished items on site, in
conformane with applicable solid waste and HazMat disposal requirements. Concrete foundations for
most structures will need to be broken up before on site burial.

b. Salvaging and sale costs. No provision for salvage value or credit is permitted.

c. Offsite disposal csts ofNo. 1 above, in conformance with applicable solid waste disposal and HazMat
requirements.

d. Costs of continued use in a manner that is consistent with the proposed post mining land use.

10 Open pit mines

Providing for the public safety.

Stabilizing pitwalls or rock faces where required for public safety.

Constructing and maintainirtzerms fences, or other means of restricting public access.

Backfilling, if required or being considered as a requirement.

Costs of creating and maintaining a lake for rattiomal, wildlife enhancement, or other beneficial use.
Revegetation.

Treatment or mitigation of discharge waters.

@~ ooo0oTw

11 Underground mines
a. Sealing shafts, adits, portals, and tunnels to prevent access.
b. Constructing and maintaining berms, fences, or other nafaestricting access.
c. Treatment or mitigation of discharge waters.

12 Revegetation

Application of topsoil or other growth medium.

Seed bed preparation.

Selection of appropriate species of seeds or plants (consult BLM staff specialist).

Soil amendments suds fertilizers, mulches, or other compounds to assist in plant growth.
Planting or seeding (equipment, personnel, and cost of seeds/plants).

Watering as necessary to establish seedling and planting growth

~ooooTw®

13 Site Maintenance and Site Monitoring
a. Any sitemonitoring costs as required by the BLM.
b. Monitoring well costs foacid rock drainagéieaps, leach fields, bioreactpasd tailings pond.
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Figure 6.2-3 - Reclamation Cost Model for NoticeLevel Exploration

-Example-
(1 of2)
Linear Feet of Road
at a Side Slope of: Cost/Linear Foot
<30% Recontouring Cost <30% $1.50
>30% IRecontouring Cost >30% $2.40
Revegetation Cost $0.20
Acres of Non-Road
Disturbance including, Acres Cost/Acre
Pads, Sumps & Trenches ‘Recontouring Cost $2,600.00
Revegetation Cost $600.00
Mobilization Cost $750.00
Drill Holes Open: #/Feet Cost/Foot
Feet of Open Holes - Wet Plugging Cost - Wet $12.00
Feet of Open Holes - Dry IPlugging Cost - Dry $4.70
Mobilization Cost - Wet $1,350.00
Mobilization Cost - Dry $600.00
Insurance 1.5% of Labor Cost
Bond 3% of Contract Cost
Contractor Profit 10% of Rec. Cost
Contract Admin. 10% of Rec. Cost
21% of Contract
Indirect Cost Rate Admin.

Road Reclamation
$15,000
$12,000

$2,930

Pad, Sump & Trench
Reclamation

$2,860
$660

$750

Drill Hole Plugging
$16,800
$2,820

$1,350
$0

Total Reclamation Cost
$55,170

Total Labor
$16,787

$252
$0
$5,517
$5,517

$1,159

Total Administration Cost
$12,444

Financial Guarantee
Amount

$67,615
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Figure 6.2-3 - Reclamation Cost Model for NoticeLevel Exploration
-Example-
(2 of 2)

Operation Inputs Whereapplicable to the proposed operation, linear feet of road (with side glepger thar30
percentand less tharB0 percent and acres of neroad disturbance that will need to be reclaimed, and number of
feet of open drill hole to be plugged (anticiphte intercept groundwater and not expected to intercept
groundwater) need to be entered into the spreadsheet. In this sample sprahédslecite data fields concerning
the Notice-level operation are shaded dark gray.

Cost Inputs and Assumption3 he cost inputs include mobilization and demobilization costs, labor, equipameht
material costs for earthwork, revegetatiand hole plugging, and administrative costhis spreadsheet (Excel)
was developed in 2001 and the cost inputs were last upttateflect 2002 costsThe operating and maintenance
costs are shaded light gray in the spreadsheet.

For road reclamation with a side slope greater thapeBentthe cost figures used in the model are based on the
use of an excavator as the primaguipment involved in recontouring. Where the side slope is less thzar@int,

it is assumed a dozer will be the primary equipment used to recontour. The cost information for road reclamation
assumes an average road running width of 14 feet. Pag, siemch and other nomoad disturbances assume the

use of a dozer as the primary heavy equipment for recontouring those features.

The revegetation cost for disturbed areas assusesfa seed mix that will result in a diverse plant community that
includes grasses, forbs, shrubs and/or trees. Such a seed mix mayssateeadlocal revegetation standards,

and/or may not be appropriate for all sites. The application of the seed mix assumes two passes over the disturbed
area. The first pass is t@rihe surface and spread the seed, and a second pass is to drag the area.

Since drill holes are often plugged immediately after testing, the model is set up to cover the maximum number of
feet of drill hole that will be open between inspections. Forlabik plugging, a critical variable is whether the drill
hole intercepts groundwater. Plugging a wet drill hole, one that intercepts groundwater, it is assumed drilling
equipment will be required to properly plug the hole. The cost estimates for gugegirholes assumes filling the

wet horizon with concrete grout, filling the dry horizon with bentgraited capping the hole with a-f@ot concrete

plug. For plugging dry holes, those that do not intercept groundwater, it is assumed no specialineehéguilp

be necessary. The assumption used in estimating the cost for plugging dry holes is each hole will be filled with
bentonite. The user should verify that these plugging parameters are consistent statte tleguirements.

All mobilization/demdilization costs are based on the site being 150 miles from the equipment vendor. The user of
the model should be aware that these mobilization costs might vary significantly depending on the actual distance
from the site to the source of the requiredipment. The model uses an average mobilization/demobilization cost

of $750 for reclaiming surface disturbances, including roads, pads, sumps and trenches. It should be noted that the
model provides for the mobilization of one piece of earthmoving equipméthe reclamation effort will

necessitate multiple pieces of earthmoving equipment,bmgkhoe and bulldozer, the user of the model should

include the average mobilization/demobilization cost for each additional piece of equipment. Keep mstyjmabt

of model is set up for fairly simple, straightforward operations. The need for multiple pieces of equipment may
indicate a more complex operatj@nd the usemay want to consider using alteanative calculation method.

The model calculatesehmobilization/demobilization cost for plugging separately. Mobilization cost for plugging
open drill holes, that are anticipated to intercept groundwater, is estimated t3B@. $Average mobilization cost

for plugging open dry drill holes, those tlzae not expected to intercept groundwater, is $600. The model is set to
only use the wet hole mobilization cost should the user add values to both wet and dry drill holes entries.

Notethe Total Administrative Co$s calculated using percentages ofigas costs. See Section 6.9.for a
discussion on how these administrative costs are determitwedhis example the administrative costs represents
22.6percentof the Total Reclamation Cost.
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A standardized reclamation cost estimating process sbolyde used where the operation is
similar to the types of activity and terrain profile used in establishing the standard cost inputs.
The BLM may not require the operator to use standardized inputs, schedules, spreaagheets
models in developing theclamation cost estimates. A detailed engineering cost analysis is an
acceptable alternative.

Where a BLM State dpistrict/Field Office develops a standardized reclamation cost process for
estimating the amount of the required financial guarantelddbcesor Plansthestandardized
inputs, schedules, spreadsheatsl models must be reviewed annually to ensure the cost inputs
remaincurrent

6.2.2 Review of Reclamation Cost Estimates

The BLM District/FieldOffcemu st r evi ew t heofthecesttarectaimdhe e st i me
operations to determine whether the estimate meets the requirements of 43 CFR 3809.552(a
3809.552(c)and3809.554(a).

TheRCEfor all Notices and Plans of Operations will be reviewed and evaluated based on the
reclamation fan prepared in accordance with tieelamation standards according to 43 CFR
3809.420. The amount of the financial guarantee must be adequatetdhe cost adll
reclamation performance standards and all reclamation and closure requirementeddarttie
filed Notice or approved Plan of OperatiorseeSection 54 Performanceétandards for Notices
and Plans of Operatioifigr guidance on performance standards.

For Notice or Plan modificationthe District/FieldOfficed s r e v i RCBshauldfoctistoe
how the modificatioraffects the existing cost estimate on file for the entire operation.

It is not BLMOGs responsi bi ltheoperatororhe8lav, atthel at e t
District/FieldManageé discretion, may assist the aptor in identifying costs to be included in

the estimate, and in developing the cost estimatehe District/FieldManageé s d i ster et i on
BLM may independently estimate the reclamation costs for an oper&iauld the operator

fail to include allcosts to administer a reclamation contract, the BLM will provide this

administrative cost information.

If the BLM determines the operation, as proposed, will cali$b, theDistrict/Field Manager
will notmake a determination as to the amount of theireddinancial guarantelgecausehe
operation, as proposed, may not be authorized

ItistheBLM6s responsibility t o RCEonahgoingopesatioper i odi ¢
As required by 43 CFR 3809.552(b) and 3809.553(@)BLM must ensure thamount of the

required financial guarantemcluding trust fundrequired under 43 CFR 3809.552 oy,

ongoing operations continues to meet the requirements of the regulations and all reclamation
requirements in the accepted Notice or approved Plapefailons. Unless the operator is

proposing a modification to the Notice or Plan, the exidRGd: does not reflect authorized

operations, or additional information is needé@B L M6 s r ev i e w nwvaludtionc on s i st
and updat e ORCEdnhle Wbgreesadddianal mforsation is necessary to complete
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the review or a revisedCEis required, thd®istrict/Field Manager will direct the operator to
provide that informationBLM may find it helpful to request an updated RCE from the operator
to facilitate its review if the RCE on file is not in a readily upektée format such as an
electronic, standardized spreadsheet to which current unit costs may be readily dpyied.

BLM periodic review doesot necessarily require new data from tipeator. Using the latest
RCEon file,theBLM is to determine if it is adequate given current labor rates, uncontrollable
costs such as fuel, etc.

If theBLM determing that thefinancial guaranteshouldbe increased, thRistrict/Field Office
mustissue a decisiomequiring the operator to submit the required adjustment amount. If the
RCEdoes not require an adjustmeamida decision is not issuethe authorized officer will add a
statement to the case file certifying thfa review has been commdtand the cost estimége

and financial guarantee(s) axdequatéo meet the requirements of the regulatiomfe decision

or certificationto the case file is the supporting documentation that is required in order to enter
AC 022- Recl Cost Dein the Legacy Rehost 2000 (LR2008ystem(see Chapter 13 Records
Management)

6.2.3 Acceptance of Reclamation Cost Estimates

TheDigsétrict/FieIdManagermustnotify the operator as to the acceptabiltiyoh e oper at or 6 s
RCE!

6.2.3.1 Unacceptable Review Re#is

If the District/Field Managerfinds that the operator has incorrectly calculated reclamation
operating and maintenance costs, did not include the required administrative costs, or that the
estimate is based on eof-date cost data that does not reffldhe actual cost of reclamatighe
District/Field Office will requestin writing, theadditionalcostinformation needed from the
operator

Where the responsible BLRlistrict/Field Office has not been successful in having the operator
correct deficiaciesin the cost estimatéheDistrict/Field Managemwill issue a written decision
to the operator as described below.

Where theRCEfor a new Notice is not acceptable to field Office the Notice will not be
considered complete as required undeCER 3809.301.

6.2.3.1.1Proposed Notice or Plan

When an estimate for a propodedtice or Plan of Qeratiors is not acceptablehe
District/FieldManagemustnotifyt he oper at or RCRianotatchptablo per at or 6
identify the deficiencies or eors that led tdhat conclusiopandrequesthat an acceptabRCE

be preparedAppendix A, Template6.2-1 Unacceptable Reclamation Cost Estimptesent an

example of such aotification.

18643 CFR 3809.554(b).
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6.2.3.1.2Existing Notice or Plan

For ongoing operations, whe theDistrict/Field Office lacks the information necessary to
determine the adequacy of the existing cost estimat®ighect/Field Manager must notify the
operator of the deficiencies or errors and include a due date when the information or revised
RCEmust be submittedThe notification is similar to thexample templatéor proposed
operations,Appendix A, Template 6.21 Unacceptable Reclamation Cost Estimatecept there
must be a due datd-ailure to provide the required information withie #pecified timeframe

will result in an enforcement action against the operator for failure to maintain an acceptable
financial guaranteésee Appendix A, Template 92Noncompliance Ordégr

For Notices to be extended under 43 CFR 3809.333, wheBsdtnet/Field Office lacks the
information necessary to determine the adequacy of the exi®GigtheDistrict/Field Manager
mustnotify the operatothat within30 days from receigf the notificationall requested
informationmust be provided to the BLNffice. The Notice will be conditionally extended
pendingDistrict/Field Office receipt of the required information. Failure to provide the required
information within the 3@lay period will result in the Notice expiring.

6.2.3.2 Acceptable Review Redis

When theDistrict/Field Office receives an acceptalfRCE or the District/Field Office
independentlystimateshe amount of theeclamation costshe District/Field Managemust
provide the operator with a written decisi@eeAppendix A, Template3.2-3 Determination of
Required Financial Guarantee Amo)ats to the amount of the required fioa guarantee.

The decisiommust statehe amount of the financial guarantee to be prov({$edb0 or more
rounded ugo the nearest whole dolland lesghan $0.50 rounded dowa the nearest whole
dollar), the types of financial instruments that are acceptable to the Bhiithatany adversely
affected partynay appeal thdecision on thamount of the required financial guarantee under
43 CFR 3809.80thtough 3809.809A copy of this decision must be provided to the BLM
office responsible for adjudication of the financial guarantee.

6.2.3.2.1Existing Notice or Plan

Following the periodic review for an ongoing operation, Bigtrict/Field Manager wil make a
determination as to the amount of the required financial guarantee. If there is a change in the
required amount of the financial guarantee or the review was conducted at the request of the
operator, thd®istrict/Field Manager must issue a decisias to the amount of the required
financial guarantee. For ongoing operations undexatingNotice and Plan, the decision must
state(1) the amount of the required financial guaran{2eany change (increase or decrease) in
the amount of the requd financial guarante€3) that the operator has 60 days from receipt of
the decision to submit an acceptable financial guarantee if the amount has increa@gdhand
failure to provide an acceptable financial guarantee within the specified timefiimesult in

an enforcement action against the operator for failure to maintain an acceptable financial
guaranted¢see Appendix A, Templa&2-2 Financial Guarantee Increas®©ngoing

Operations The requirement to ensure the financial guarantegeiguate to cover all operator
obligations applies to financial guarantees under 43 CFR 3809552(a), 43 CFR 3809ab6562(c)
43 CFR 3809.553.
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6.2.3.2.2Extended Notice

For a Notice extension under 43 CFR 3809.333, where the amount of the required financial
guarantee has increased, the decision must alsdlsié{t) the Notice is conditionally extended
subject to meeting the financial guarantee requirem@)t&ilure to provide an acceptable
financial guarantee within 60 days will result in the Notigpieng immediately upon
conclusion of the timeframe, al(8) upon expiration of the Notice, all activities, other than
reclamation, are unauthorized and must ced@be. Noticewill expire should the operator fail to
provide the required financial guaraatwithin theimeframe (see Section 3.5 Expired Notice).

6.2.3.2.3New or Modified Notice or Plan

For a new or modified Notice or PlagheDistrict/FieldManager 6 s deci si on must
an operator may not begin operatiomany areas not coxed by the existing financial guarantee

without first providingthe BLM with an acceptable financial guarantee that meets the

requirements of 43 CFR 3809.551 thru 3809.5¥2 activity greater than casual use lands

not covered by the existing financ@iarantees authorized until the BLM has accepted and
obligated the oper @&ppendidisTerhplate 8.8, Oetaaninatpuac r ant e e .
Required Financial Guarantee Amoymtesents an example of suchexigion.

6.2.3.2.4Expenditure Limits

Specific line items contained in an approV@E are not to be considered as limits of

expenditures in that respective category or task should financial guarantee forfeiture be
necessary. The line items listed are solely for the purpose of arrivingtat firtancial

guarantee amount. The total amount of the financial guarantee may bethedsl M deemst
necessary to implement the approved reclamation plan, and does not represent a reclamation cost
constraint. Care should be takerensurehat he decision on the amount of the required

financial guarantee and the financial guarantee instrument correctly reflects this policy.

6.2.3.3 Decrease in Required Financial Guarantee Amount
Wherethe existing amount of the financial guarantee exceed3isitiect/FieldMa nager 0 s
determination as tthe amount of theequiredfinancial guarantee, the operator may reqthest

BLM to decrease the amourgquired to cover all reclamation cas#&ny request by the

operator for a reduction in the amount of fimancial guarantee must be maaevriting to the
BLM office responsible for adjudicating the financial guarantee.

6.2.4 Periodic Reviews

The BLM must provide a periodic review of reclamation cost estimates for all ongoing
operations®” The periodic eviewby the District/Field Officeensurs thatthe currenRCE and
theamount of theequiredfinancial guarantee continue to meet the requirements of 43 CFR

18743 CFR 3809.552(b).
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3809.552(a), 3809.552(@nd 3809.554(a)The periodic review is subject to the same
requiremets as the original review of the RCEBee Section 8.2 Review of Reclamation Cost
Estimates for th®istrict/FieldOf f i ce 6 s r e v iVhere a fiaaqaial guaganteenst s .
deemed to be inadequatiee authorized officer must take action to rectifg situation.

6.2.4.1 Review Periods

Inflation can, over time, become a significant factor in the amount of the required financial
guarantee. To minimize the potential impact inflation can have on the amount of the financial
guarantee needed to covee tturrent reclamation cqshe District/Field Gfice must reviewon

a periodic basighe cost estimates for all ongoing operatiofibe maximum time period the

BLM may allow to elapse between reviews is specified below.

6.2.4.1.1Notices

Reclamatiorcost estimates for Notice operations must be reviewed at time of extension under 43
CFR 3809.333, i.e. eveByears.

6.2.4.1.2Plans of Operations

Reclamation cost estimates for Plans of Operations, including any funding mechanism
established under 43R 3809.552(c), must be reviewed at least e@gmyars.

6.2.4.1.3State Requirements

Where the BLM has an agreement under 43 CFR 3809.200 wistatbdhat requires a review
more frequery than every? years for Notices and/or eveByears for Plansf Operations,
reviews must be conducted in conformance with that agreement.

6.2.4.1.4Modifications

Where the Notice or Plan of Operations is modified, a review must be conducted at the time of
modification. TheRCEreviewwill focuson how the modiiation affects the existing cost
estimate oriile. The review need not be for all aspects of the operation. However, unless the
cost estimate for the entire operation is reviewleel réview forthe Notice or Plarmodification

does not substitute foné¢ required®-year review for a Notice @-year review for a Plan of
Operations.

6.2.4.1.5Phased Partial or Incremental Coverage
Where the financial guarantee is for a part of the opesataaprovided under 43 CFR

3809.553the BLM must review theRCE at leasiannually. The District/Field Office review
must cover the RCEor each increment of the operations.
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6.2.4.1.6Trust Funds

At least every 3 years, or according to the schedule set forth in the daswatablishing the

trust fundif morefrequent, thdistrict/Field Office must conduct a thorough review of the cost
estimates and other assumptions used in determining the amount of funds needed in the long
term funding mechanismAs part of the reviewhie District/Field Office musadjust,as
necessarythe cost estimates and other assumptions used in determining the amount of funds
needed in the lonterm funding mechanisifsee Section 8.4.3 Cost Estimate and Section

6.3.4.7 Monitoring the Fund).

TheDistrict/Field Office must also monar the growth of all trust funds. At least once a year

the responsibl®istrict/Field Office must review the financial statements to ensure growth of the
fund is keeping pace with the assumptions used to determine the amount needed in the fund.
Based orthis annual review, the funding level in the trust fund must be increased when the
growth of the available funds is not keeping pace with the amount needed to address all
anticipated posteclamation obligations.

6.2.4.2 Monitoring

The BLM has the authity under 43 CFR 3809.552(b) and 3809.553¢eview theRCE more
frequently than the above schedatehe discretion of thBistrict/Field Manager The manager
should perform these reviewgenever becoming aware gifnificant changes to the site
conditionsandshould monitor the adequacy of tREEthrough the inspection program.

6.2.4.3 Review Results

If there is a change in the required amount of the financial guarantee or the review was
conducted at the request of the operatorDiisérict/Fidd Manager must issue a decision as to
the amount of theequired financial guaranteeith a copy to the BLM office responsible for
adjudicating financial guarantees, as to the amount afttaege in theequired financial
guarantee A written decisior(seeAppendix A, Template 3.2 Determination of Required
Financial Guarantee Amoymill be issuedany time there is ehangen the amount of the
required financial guarantees a result of the reviear the review was conducted at the request
of the orator. This requirement applies to financial guarantees under 43 CFR 3809.552(a),
3809.552(c)and 3809.554(a).

6.2.4.3.1ncreasing the Financial Guarantee

Where necessarthe amount of theequiredfinancial guarantee, including any lotgym

funding mechanism that may have been established, must be adjusted to cover all estimated
reclamation costs, including adjustments necessary to account for the effect of inflation on the
operation, maintenancand administration costs. Thestrict/FieldManagr must provide the
operator with a written decision as to the amdhbatthe required financial guaranted| be
increasedqsee Appendix A, Template 62Financial Guarantee Increas®©ngoing

Operations Thedecisionmust state that the operator i6&@sdays from receipt of the decisitm
increasdahefinancial guaranteeamountand that failure to provide an acceptable financial

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) 6-26

guaranteén the new amounwithin the specified timeframe will result in enforcement action(s)
under 43 CFR 3809.601SeeSection &2.3.2 Acceptable Review Results for specific guidance
on what must be included in thadgcision. A copy ofthedecisionmust be transmitted to the
BLM office responsible for adjudicating financial guarant¥&s

6.2.4.3.2Decreasing the FinancibGuarantee

Where it is determined the amount of the existing financial guarantee exceeds the amount
requiredto cover all reclamation costs, the operator may reqne&LM reducethe amount of

the required financial guaranteAny request by the ope for a reduction in the amount of
theexistingfinancial guarantee must be made to the BLM office responsible for adjudicating the
financial guaranteeSee BLM Handbook F88092, Surface Management Bond Processiing
further guidance pertaining togheductiorand releasef financial guarantees.

6.2.4.3.3 No Change in the Financial Guarantee

If the RCEdoes not require an adjustmamthe required financial guarantee amoquuet, a

decision is not issuedhe authorized officer will add a statent to the case file certifying that

the cost estimate(s) and financial guarantee(s) have been reviewed in conformance with review
periods described below, and the estimate(s) and guarantee(s) continue to meet the requirements
of the regulations.

6.3 Types of Financial Guarantees

The regulations allow for individual, blankeindstateapproved financial guarante¥s

6.3.1 Individual Financial Guarantees

The operator may provide an individual financial guarantee that covers the reclamation costs for
a sngle Notice or Plan of Operations. The specific requirements of an individual financial
guarantee are provided under 43 CFR 3809.552 through 3809.556.

6.3.1.1Single Notice or Plan of Operations

An operator must post a financial guarantee in the ansuificient to allonthe BLM to

contract with a third party to reclaim the operations, including all BLM costs to administer the
reclamation contract, according to the reclamation plan for that opetdtibmaddition, the
amount of the financial guaraetenust cover any interim stabilization and infrastructure
maintenance costs needed to maintain the area of operations in compliance with applicable
environmental requirements while contracts are developed and executed. The individual
financial guarantee ust beobligatedby the BLM before operations may commeiseeBLM
Handbook H38092, Surface Management Bond Proces}ing

188 Note: Theadjudication éfice will automatically obligate bond monies for a required increase, if an uncommitted
balance exists under the bond(s) already providingeidamation coverage of the operation(s).

18943 CFR 3809.551.

19043 CFR 3809.552(a).

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) 6-27

6.3.1.2PhasedPartial or Incremental Financial Guarantees

Under the provisions at 43 CFR 3809.553,birict/Field Managemayallow an operator to
provide a financial guarantee that covers a part of the operations if the operations do not go
beyond what is specifically covered by fhteasedinancial guarantee and tipbasedinancial
guarantee covers all reclamation and openaticostgor the proposed operations within the
incremental area of operatioas required by 43 CFR 3809.%8Pand 3809.554(a)However,

in addition to the RCE for a particular phase of an operation, the RCE for the entire proposed
operations must stibe established by tHaistrict/Field Office.

6.3.1.3Acceptable Financial Instruments

The operator may use any of the instrumésted undert3 CFR 380%55for an individual
financial guarantegrovided thathe BLM determines that the instrumestacceptabland

meets the laws and regulationghin thestate where the operations are proposédancial
instruments that an operator may submit for adjudication include:

 Surety bonds that meet the requirements of Treasury Department Circufdt 570

1 Cashor other guaranteed remittan@ean amount equal to the required dollar amount of
the financial guarantee, to be deposited and maintained in a Federal depository account of
the United States Treasury the BLM.

1 Irrevocable letters of credit fromnbank or financial institution organized or authorized to
transact business in the UnitBthates.

1 Certificates of deposit or savings accoyfitsed accounts onlyhot in excess of the
maximum insurable amount as set by the Federal Deposit Insurarnma&lian.

1 Any of the following securities having a market value of not less than the required dollar
amount of the financial guarantee and maintained in a Securities Investors Protection
Corporation insured trust account by a licensed securities brolerader the benefit
of the Secretary of the Interior, acting by and throtngBLM:

ANegotiable United States Government securities or bonds

ASt ate and Municipal securities or bonds

AAA or AA or an equivalentating from a nationally recognized securities rating
service

Alnvestmentgyr ade rated debt securities havi
AAA or AA or an equivalent rating from a nationally recognized securities rating
service.

9% http://www.fms.treas.gov/c570/c570.html
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1 Insurance, if its fan and function is such that the funding or enforceable pledges of
funding are used to guarantee performance of regulatory obligations in the event of
default on such obligations by the operatmrsurance mst have an A.M. Best rating of
As uper ieaguivalenbratingdrom a nationally recognized insurance rating service.
Before accepting any insurance policy as a financial guarantee fairgyraperation
under 43 CFR3809, you must consult with the Solicitor's Office.

6.3.1.3.1Securities

If the operator chooses to use debt securities liateu/ein satisfaction of financial guarantee
requirements, the operator must prouide BLM office responsible for adjudicating financial
guaranteesbefore beginning operations and by the end of each calgealathereafter, a

certified statement describing the nature and market value of the instruments maintained in that
account including any current statements or reports furnished by the brokerage firm to the
operator or mining claimant concerning the asa&ie of the accountSpecific requirements
concerning the use of securities are found at 43 CFR 3809.556, aBb\d4andbook H

38092, Surface Management Bond Processing

6.3.1.4Acceptance of Irdividual Financial Guarantees

The BLM office responsile for adjudicating financial guarante@sist provide the
operatofbondprincipalwith a written decision as to tlaeceptance and obligatia the
financial guarantee. S& M Handbook H38092, Surface Management Bond Processiing
further guidance grtaining to theacceptance and obligatioh financial guarantees.

6.3.2 Blanket Financial Guarantees

The operator may provide a blanket financial guaratateever the reclamation costs for more

than one Noticandbr Plan of Operations. A blankehéncial guarantee must cover the total

cost of reclamation for all operations covered by the blanket financial guarantee. Coverage from
a blanket financial guarantee may be statewide or nationwide.

6.3.2.1Reclamation Costs for Multiple Operations

Theoperator must prepare separate reclamation cost estimates for each of the Notices and Plans
of Operations to be covered by the blanket financial guarantee. The reclamation cost estimates
must cover all reclamation and operational costs as required blyR3809.552(a) and

3809.554(a) for each operation, and, as required by 43 CFR 3809.554(b), the reclamation cost
estimates must be acceptable toDisrict/Field Manager

6.3.2.2 Acceptance ofBlanket Financial Guarantees

When Notices and/or Plans of @gations are to be covered dgtatewide or nationwide
financial guarantee, an operator must submit the financial guararteeBaM office
responsible for adjudicatirgjatewide or nationwidignancial guaranteesThe amount of the
blanket financial garantee submitted by the operator may be in excess witéheeclamation
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cost for all Notices and/or Plans of Operations to be covered by the blanket financial guarantee
allow for future operations or increased reclamation cost estimates on egsiragions The

BLM office responsible for adjudicating financial guaranteds however, only obligate an
amountfrom the bondequal to the required financial guarantee améoma particular

operation The amount of financial guarantee must cpaea minimumihe total reclamation

cost for all Notices and/or Plans of Operations to be covered by the blanket financial guarantee.

The BLM will accept a blanket financial guarantéet is determined that its terms and
conditionssatisfythe regulabnsusing the same analysis described abdvey decision by the
BLM concerning the acceptability afblanket financial guarantee must be provided to the
operator in writing. SeBLM Handbook H38092, Surface Management Bond Processiog
further gudance pertaining to thecceptance and obligatiah blanket financial guarantees.

6.3.3 State Approved Financial Guarantees

The operator may provide evidence of an exisstaggapproved financial guarantee that meets
the requirements of the regulatgoand covers the reclamation costs for the Notice or Plan of
Operations. The specifregulatoryrequirements for usingsiateapproved financial guarantee
are provided under 43 CFR 3809.570 through 3809.573.

6.3.3.1AcceptableState ApprovedFinancial Guarantees

To be acceptable to the BLM, teate-approved financial guarantee must be redeemable by the
Secretary, acting by and throutfteBLM. The financial guarantee must be held or approved by
astate agency for the same operations covered by ttieés)andbr Plan(s) of Operations, and
the amount of thetateapproved financial guarantesust besufficient to meet the requirements
of 43 CFR 3809.552(a) and 3809.554(a).

Subject to certain requiremerit& to be acceptable the BLM, the stateapproved financial
guarantee may only includee followingforms

1 The financial instruments listed under 43 CFR 3809.555
1 Participation in astatebond poal

1 Existing corporatguaranteeapplied by the BLM to an approved Plan of Operations on
public lang as of January 20, 2001, andder certain restrictions.

6.3.3.1.1State Bond Pool
Participation in atate bond pool is acceptable if thiateagrees that, upaheBL M6 s r equest ,

the state will use part of the pool to meet reclamation obligationsutstic landsand the BLM
State Director determines that tate bond pool provides the equivalent level of protection as

19243 CFR 3809.570 and 3809.574.
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that required byhe regulations® In determining if astate bond pool provides the equivalent
level of protection required by relgtion, the State Director must consider available financial
assets in the pool, in addition to any financial obligatiorstiée has should the bond pool
become insolvent. A determination by the State Director that the bond pool provides the
equivalentevel of protection does not necessarily require the pool have sufficient funds
available to cover all operations participating in state bond pool.

The State Direct orsatsbomndedoleml providasufficent finanbit t h e
assurancehould be coordinated with the appropriate Federatiatel agencies, and any

decision must be documented and made available to the public. The form ofimdbisure

will be at the discretion of the State Director and suitable to the situatiordeangithe public

interest.

6.3.3.1.2Corporate Guarantee

Only acorporate guarantee that was accepted by the BLM and applied to an approved Plan of
Operations on public lands under an approved BLMstaté agreement on

January 20, 2001, subject to testrictions on corporate guarantees in 43 CFR 3809.574, may
continue in effect.The financial guarantee coverage pded by the corporate guarantee:

1 Only continues for that ption of the operation that it @aped to as of January 20, 2001

1 May not ke applied to new operations, or modified or expanded portions of existing
operations after January 20, 2001

1 May not be transferred to another portion of the same operation, another operation within
the corporate ganization, or another operator

1 May nd increaseexisting corporate guarantees after January 20,,20Gbply any new
corporate guarantees after January 20, 2001

The State Director has a responsibility to ensure the viability of financial guarantee coverage
provided by the corporate guatee and to reduce the risk associated with corporate guarantees.
If the state revises existing corporate guarantee criteria or requirements that apply to a corporate
guarantee existing on January 20, 2001, the BLM State Director will review the rewsions

ensure that adequate financial coverage continues.

The State Director is also directed to conduct periodic reviews of financial guarantees, including
any corporate guarantees, under 43 CFR 3809.552(b) to ensure adequate financial coverage.
This reviewis to include the adequacy oktbuarantee If the BLM State Director determines it

is in the public interest to do so, the State Director may terminate a corporate guarantee and
require an acceptable replacement financial guarantee after due note&cesasdnable time to

obtain a replacement is given the operator. A State Director decision to terminate the use of
corporate guarantees is subject to appeal under the provisions of 43 CFR 3809.800 through
3809.809.

19343 CFR 3809.571(b).
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6.3.3.2UnacceptableState ApprovedFinancial Guarantees

If theBLM determines that the exististateapproved financial guarantee does not meet the
requirements of the regulatioriteg BLM will issue a decision notifying the operator to provide
theBLM with an acceptable financial instrumen’

The State Directowill issue the decision to the operator andstate within 30 calendar days of

t he BLMO6s r ec ei ptateappfoved fimanciabgudrathtedine decisionvill

containa complete explanation of the reasons for the tiefeand require an acceptable

financial guarantee at least equal to the amount of the rejected financial instrument before
commencing or continuing operationshe BLM office responsible for adjudicating financial
guaranteewill send the decisioby cetified mail, return receipt requested, or delivery process,
including registered mail arourierservice. Decisions as to the unacceptability sihte

approved financial guarantee are subject to appeal under the provisions of 43 CFR 3809.800
through 380.8009.

6.3.3.3State Demand against the Financial Guarantee

When thestate makes a demand agaiasb p e r astht@appdosed financial guarantee, thereby
reducing the available balance, the operator must nbefy8LM office responsible for

adjudicatng financial guarantegand replace or augment the financial guarantee if the available
balance is insufficient to cover the remaining reclamation and operational costs required by 43
CFR 3809.55@) and 3809.554(a)”> Where the BLM has an agreement urdf@iICFR

3809.200 with thetate that addressesteapproved financial guaranteése BLM should also
receive notice from thgtate wherthe statanakes a demand againsitate approved financial
guarantee that applies to public lands.

As required by rgulation, the perator notification must be in writing tbe BLM office

responsible for adjudicating financial guarante@hin 15 calendar days oftlse at e 6s act i on
The notification must provide the BLM with information concerning the demand, thikimgs
reclamation, and a revis&CE Within 30 calendar dayshe operator must providae BLM

office responsible for adjudicating financial guaranisgl an acceptable financial guarantee to
ensure all reclamation and operational liabilities aresced.

See BLM Handbook F88092, Surface Management Bond Processiiog further guidance
pertainingtaheB L M6 s r e s p o n datebpprbved finaacsal guahasteaeaccepted.

6.3.4 Trust Funds or Other Funding Mechanisms

Theregulationsat 43CFR 3809.552(c) allowhe BLM to require an operator to establish a trust

fund or other funding mechanism availabléeite BLM to ensure the continuation of any leng

term, posimining treatment or maintenance requirements. The Blidtrict/Field Manager

responsibilities include determinirnige need for a longerm funding mechanisngentifying the

specific longterm corrective actionserifyingt he oper at or 6 s outdhese est i ma
corrective actions, establisig the amount of funds neededtire longterm funding mechanism,

19443 CFR 3809.572.
19543 CFR 3809.573.
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and, once established, monitgy the terms, conditiongnd performance of the lorigrm
funding mechanism. THheistrict/Field Manageris the BLM official who establishes the
agreement with the operator covering the faganechanism.

When theDistrict/Field Managerdentifies a neethrough the process outlined belaive
operator must establisim acceptablérust fund or other funding mechanighat meets the
requirementsf the regulation$®® The fund must be adeqeab provide for construction, long
term operation, maintenance, or replacement of any treafawglities and infrastructure, for as
long as the treatment and facilities are needed after mine closure.

6.3.4.1 Requiring a Trust Fund

The purposeof a trust fund or othelong-termfunding mechanism is to guarantee the
continuation opostmining treatment to achieve water qualdlyjectivesand for other long
term, postmining maintenance requirementBhe District/Field Managerdecides whether a
trust fund is needed on a cabg-case basis. In determining whethdrust fund or other
funding mechanism will be required, the manager should consider the following factors

1 The anticipated postclamatiorobligationsasidentified in an environmental docemt
andor plan approval for the operation

1 Thereasonable degree of certainty that the obligations will occur bassctepted
scientific evidence and/or models

1 Theo p e r dinancraldesponsibility for those obligatians

1 The feasibility, practicaly, and/or desirability of requiring financial guarantee for those
anticipatedong-term postreclamatiorobligationsusing anndividual financial
guaranteg?’ blanket financial guarant&& or state-approved financial guaranté®

The determination that trust fund is needed and/or the amount needed in the fund may occur
during review of the proposed operation or latéentification of the need for such a fund after

the operation has been approved does not necessarily requiisttict/Field Manage to revisit

the original decision authorizing the operation. As part of ongoing monitoring and inspection
activities, the manager may identify the need for such a funding mechanism after the operation
has been reviewed and approvéar example, as paof a requested release of a financial
guarantee under 43 CFR 3809.590,Di&rict/Field Managemayconditionfinal release of the
individual, blanket ostate-approvedinancial guarantee for a gan of the project arean the
oper%toorestablishing arust fund to pay for ongoing treatment of effludistcharged from that

area

1943 CFR 3809.552(c).
19743 CFR 3809.5%a).
19843 CFR 3809.560(a).
19943 CFR 3809.570.
2043 CFR 3809.591(c)(2)
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Any decision concerning the need, amount, acceptability, and/or forfeiture of a financial
guarantegincluding a trust fund or other funding mechanisng par t o dmpltaice BL M6 s
and enforcement program, and not an authorization to conduct operations. All decisions

concerning the need, amount, acceptability, and forfeiturgrabafundare subject to appeal

under the provisions of 43 CFR 3809.800 through 3809.809.

6.3.4.1.1Water Quality Issues

If the environmental document and/or plan apprésaan operation identifies potential
discharge of acid rock drainage, a pit lake that ntaymeet water quality standardssimilar
issues that would require loitgrm wate treatment, th®istrict/Field Manager must requira
financial guarantee to address those obligations. e$tablishment of a trust fund or other
funding mechanismmay be the most practical meangyuarantee the future lostgrm costs of
those obligatins.

6.3.4.1.20ther PostReclamation Obligations

The BLM6és use of the provisions -taalmwadeB CFR 380
treatment.If BLM has identifiedotherpostreclamatiorobligationsand theDistrict/Field

Manager determines thtlte financial responsibility for those obligations rests with the operator,

the use of a trust fund or other funding mechanism atsnbe appropriate. For exampletlie

Plan approvatequires the construction and maintenance of a permanent safetyoféintie

public access to a highwall after mine closure, the most practical way to guarantee the funding of

the maintenance and replacement costs for that faagebethrough a trust fund or similar

funding mechanism.

6.3.4.1.3Unanticipated Events

District/Field Managers should not use 43 CFR 3809.552(c) to require an operastablish a
fund to address unanticipated evdrag$ore or after reclamatipguch as accidents, failures

spills, or for worstcase scenariodf an evenbccursthatcreates a new reclamation obligation,
the BLM will require the operatoto adjust the financial guarantee upward accordingly to cover
the new obligation Moreover theseevents have a low probability of occurrence and are best
addressed by a thorough reviefthe Plan of Operationthe development ahitigation
measuresand an active inspection program

6.3.4.2Reclamation Plan

Any postreclamatiorobligationscovered by the lonrterm funding mechanism must be
described in the approved Plan of Operatiolishe District/Field Manager determines the
operator is responsible fpostreclamatiorobligationsnot described in the original reclamation
plan the manager will direct the operator to submmedificationto the Plan of Operations
covering thosebligations. The manager must review and approve the Plan of Operations to
ensure all reclamation and closure obligations and corrective actions are adexficiesdged.
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6.3.4.3 Cost Estimate

When a trust fund or other funding mechanism is requirgdidmantegostreclamation

obligations the operator must provide tBestrict/Field Office with a cost estimate for the

monitoring, construction, operation, maintenance, replacemeather activities for those

required facilities, treatmendr otherpostreclamatiomeeds documented in the Plan of
Operations. The operatords estimate must al s
for reoccurring costs, such as maintenance of a water treatment facility, the frequency, timing

and duration bthe obligatiormustbe estimated for each cost component.

6.3.4.3.1Coverage

The operatords cost estimate theBlSM& cover all a
administration costs, asttieBLM were hiring a contractor to perform the woifkthe opeator

has vacated the project aaad fails to comply with these obligatiofseeSection 62

ReclamatiorCost Estimatés In addition to the operational, maintenaraoed administrative

costs, the operator must estimate any other costs associatedamitainingthe longterm

funding mechanism, includintgust management or administrati@es and any taxes that may

come due. The amount of the estimated trust management fees mustheBectM6 s cost t o
obtain those services. The letegm funding nechanism must be sufficiently funded to cover all

trust management fees, any applicable tzexed any other costs that may be identified or

become applicable should the operator not be available to pay these costs.

6.3.4.3.2Review

TheBLM will review cost estimates for theostreclamatiorobligationsin the same manner and
detailthat is used in estimating financial guarantees for reclamation obligationsodthe
estimates for thpostreclamatiorobligationsmust be acceptable to tbestrict/Field Manager.

6.3.4.3.3Present Value Determination

To establisithe amount ofundsthat need to be invested, the futoperational, maintenance

and administrativeosts need to be stated as a present value for the year the account will be
established ansttart growing in valueA standard present value analysis needs to be performed.
AppendixB - Present Value Determinatigmovides guidance to aid in estimating the amount of
funds that need to be deposited to meet the estimated future costs.

6.3.4.4 Trust Fund Agreement

Once theDistrict/Field Managerdetermines that a trust fund is necessary and has reviewed the
cost estimatethe District/Field Manager directse operator to prepare the documents needed to
establish the trust fund or other fundingehanism to ensure the funds are available to the BLM
to meet all identifieghostreclamatiorobligationsshould the operator fail to perform the

required monitoring, construction, operation, maintenance, replacemnetiher activities. The
agreement eablishing the fund must provide that its purpose is to assurpdb&teclamation
obligationsidentified in the Plan of Operations are satisfibatthe funding mechanism is under
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BLM6s control, i ncludi ng appr otwuatfundpapprozahof di s b
the types of investments useahd the fund management entiyd that the fund is isolated from

the effects of any potential operator bankruptcy. Any such agreement must be enforcdable by

BLM as a regulatory obligation undé8 CFR 3809.

Within the limits of the allowable financial instruments established by the BLM for the trust

fund, the agreement will specify that the operator/grantor is responsible for advising the trustee

on any required investment decisions. Asitise oper ator 6s responsi bili
fund is performing as established, the operator has a vested interest in identifyingdpeiatep

financial instruments.

6.3.4.4.1Release of Funds

In setting up the funding mechanism, the agreemest addrestheB L M0 s B/ totelease |

funds toreducethe operatd¥ s b o n dwhénithaoperatoperfogrms thgostreclamation
obligationsidentified in the reclamation plan. Where the operator performs the construction,
long-term operation, matenance, or replacement of any treatment facilities and infrastructure
required in the reclamation plan for the approved Plan of Operations, funds held in the funding
mechanism for those specific tasks may be released tpénator Anyrelease of fundt the
operatombased onvork performed must beupported byvritten documentation of costs being
presented tthe BLM, and theDistrict/FieldManager 6 s approval of such

However, no such releasall be allowed if the remaining falswould beinsufficient to fully
cover unsatisfiepostreclamatiorobligations

The agreement must also define howh&trict/Field Manager would decide when the fund is
no longer needed or that the amount in the fund may be reduced, and includ®psaliowing
for the return ofundsto the operator.

6.3.4.4.2Release of Liability

Creation of a trust fund or other funding mechanism to guarantee certaitetangostmining
responsibilities are performed does not relieve or release the ogesatdrisor her

responsibilities to perform those treatment or maintenance obligations identified in the BLM

decision document approving the operation. Asredliry 43 CFR 3809. 424(b) ,
reclamation and closure obligations continue untisgad.

In addition, any release or termination of the trust fund does not release or waive any claim the
BLM, or other persons, may have against any person under the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (CERChAamendet’* or under any

other applicable statutes or regulatiéffs.

2142 U.S.C. 960kt seq
2243 CFR 3809.592(b).
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6.3.4.4.3Solicitor Review

The responsibl®istrict/FieldManager or State Director should submit the draft fund

agreement to thEield orRe gi on a l Sol i ci tewiewdcsensaréthe ce f or a |
government 6s and publicds i ntaceeptmgthesagreemant pr ot e
made.

6.3.4.4.4Establish the Agreement
TheDistrict/Field Managemustbe the official signing the trust fund agreement for the BLM.
6.3.4.5AcceptableFinancial Instruments for Trust Funds

The regulations at 43 CFR 3809.555 define what are acceptable financial instruments for
individual financial guarantees under 43 CFR 3809.552(a), but does not govern funding
mechanisms under 43 CFR@®.552(c). The State Director may limit the allowable financial
instrument for a trust fund or other financial mechanism established under 43 CFR 3809.552(c)
to those listed under 43 CFR 3809.555, or may choose to allow other financial instruments to be
used.

If the State Director allows the use of other financial instruments not listed under 43 CFR
3809.555, he or she must document and make available to the public the decision and criteria
used for accepting financial instruments not listed under 43380R.555. Examples of

financial instruments that may be deemed appropriate by the State Director fottertong

funding mechanism atocks (equities) and fix income instruments (debt securities or bonds)
Allowable equity market instrumentsight indude stock funds or stock indéxnds but not
individual stocks Individual corporate and government bonds are provided for under 43 CFR
38009.555(e)however a bond fund or bond index funds may also be an appropriate instrument
for a trust fund.Underno circumstance may the lotgrm funding mechanism include direct
invest ment in the oper atsorbbnsisormssetd ohtiee opesatore nt c o
parent company, or affiliates. In addition, the asset mix of the funding mechanism may not
include real property, equipment, or other assets not easily convertible into cash.

In establishing the agreement, the District/Field Manager must determine the extent, if any, the
financial instruments not listed under 43 CFR 3809.555 will be alloweehith trust fund being
established. However, the use of stock market instruments may not exceed 70 percent of the
trust fundobés asset miXx.

A critical consideration in how much stock market exposure is acceptable is the anticipated or
projected time perit before funds will be needed to address-otisture obligations. For
example, with a relatively short time horizon before the funds are expected to be needed, the
market fluctuations associated with the stock market may be a concern and the Disdrict/Fie
Manager may choose to limit the use of stock market instruments to less than that 70 percent
threshold?®®

23The logic is similar to the advice given for retirement planning. Generally financial advisors suggest a high
percentage of fix incomiastruments in a retirement fund the closer an individual gets to retirement.
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6.3.4.6 Funding the Trust

TheDistrict/Field Manager may require the trust fund or other faganechanism be fully

funded to meet all future dghtions when the operation is authorized. If so required, the amount
needed in the fund must equal the present value of all future costs to be covered by the fund.
The manager may also allow the fund to be established with the operator depositiag, over
period of time, the funds needed to addresptstreclamatiorobligations Where the activity

that creates the lorgrm liability is allowed to proceed before the letegm funding mechanism

is fully funded, the agreement must specify the fundecurities that must be deposited on an
annual basis to ensure the fund will be fully funded within the timeframe established in the
agreement. In addition, the operator will be required to guarantee the funding of these phased
payments through establishmief a surety bond or other financial instrument. The-f@n

funding mechanism must, however, be fully funded by the time thengaostg effects of the

mining activity are expected to occur.

6.3.4.7 Monitoring the Fund

Although the establishment aftrust fund or other funding mechanism under 43 CFR 3809 may
only be required to ensure the continuation of poisting treatment, maintenana@nd other
requirements that are anticipated, those obligations are in the future and may change significantly
over the course of developing and reclaiming the operation. Any decision concerning the need
for the fund and/or the amount of money in the fund must reflect the best available information
and management practices at that time. When conditions chaa@estiiict/Field Manager has

a responsibility to promptly take corrective actions, includexgewingthe decision to establish

the fund,adjustingthe amount of money required in the fund, eevsingthe assumptions

concerning growth of the fund.

6.34.7.1Periodic Reviews

As part of the periodic review of tiRCErequired by43 CFR3809.552(b)(see Section 8.4
Periodic Reviews)theDistrict/FieldManagemustensure the adequacy of any funding
mechanism established und& CFR 3809.552fc Monitoring the operation, specifically the
extent, natureand cost to address anticipafemstreclamatiorobligations is a critical aspect of
any longterm funding mechanismrhe District/Field Office must conduct, at least evey
years, a thorough revieaf the cost estimates and other assumptions used in determining the
amount of funds needed in the letggm funding mechanism.

Mine inspectionsperformed by the District/Field Officehould identifyany deviations from the
mine plan, which formed theabis of the trust amounthen identified, the trust fund cost
estimate must be updated.

TheDistrict/Field Office must also monitor the growth of the fund. At least once a year the
responsibldistrict/Field Office must review the financial statememd ensure growth of the

fund is keeping pace with the assumptions used to determine the amount needed in the fund.
Based on this annual reviethe funding level in the trust fund must be increased when the
growth of the available funds is not keepirage with the amount needed to address all
anticipated posteclamation obligations.
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6.3.4.7.2nsufficient Funds

Where a deficiency is identified in the adequacy of the fondeet future obligations, the
District/FieldManager mustake the necessaagtions, including issuing a decision revising the
amount required in the fur(dee Appendix A, Template 62Financial Guarantee Increaise
Ongoing Operatior)s Should the operator fail or refuse to make additional payments to cover
the deficiency, the Btrict/Field Manager wiltake enforcement actions under 43 CFR 3809.601
and 3809.6020 ensure adequate funds are availabpuerantee¢hosefuture obligationswill be
performed.

6.3.4.7.3Unneeded Funds

If the review of the cost estimate and fundfpenance demonstrates tlaktor a part ofthe fund
may bereleasedind the operator requests such a relghs®istrict/Field Managey following
the pocedures set forth in the trust fuagreementnusttake the necessary stepshtoveall
fundsin excess othoseneeded to address all pastlamation obligationseleasedo the
operator.

6.3.4.8 NornPublic Lands
Where the trust fund is to covpostreclamatiorobligations on no#public lands, thetate

agency with jurisdiction over mine reclamatiand monitoringnaybe a party to the Trust Fund
Agreement.

6.4 Financial Guarantee Replacement or Reduction

6.4.1 Duration of Coverage

The operator must maintain an acceptable financial guarantee until the operator, or a new
operator, replaces it witnother financial guarantéieatthe BLM has determined to be
acceptablegr until District/Field Managerreleases the requirement to maintain the financial
guarantee after the operator has completed reclamation of the operation, according to the
requirenents of the reclamation plan and the requirements of 43 CFR 3809.320 for a Notice or
43 CFR 3809.420 for a Plan of Operatidffs

6.4.2 Replacement Financial Guarantee

The operator or a new operator may reqtlesBLM to accept a replacement financial
instrument at any time after the approval of an initial instrum&he BLM office responsible
for adjudicating financial guarantelas 30 calendar days to review the offered replacement
instrument for adequacy. The criteria and requirements for detegrireradequacy of the
replacement financial guarantee are the same as for a new financial guarariéd/(see
Handbook H38092, Surface Management Bond Proces}ing

20443 CFR 3809.582.
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Within 30 calendar dayshe BLM must notify the operator of its decision regarding the
replacement financial instrument by certified mail, return receipt requested, registered mail, or
courier. Any decision to reject a request for a replacement financial guarantee must contain a
complete explanation of the reasons for the rejection as welhgsage regarding appeals.

If for some reason a surety bond is no longer in effecsuhety or other responsible third party,
such as atate bond pool, is not released from an obligation that accrued while the surety bond or
other coverage was irifect unlesghe operator submits, amice BLM accepts, an adequate
replacemat guarantee that covers thleligations under the previous surety b3MdA surety

cannot unilaterally terminate liability for obligations that accrued while the bond wasah effe
SeeBLM Handbook H38092, Surface Management Bond Processiiog further guidance

pertaining to coverage of financial guarantees.

6.4.3 Reduction of Financial Guarantee

When the operator has completed all or any portion of the reclamation ¢fdtsions in
accordance with the Notice or approved Plan of Operations, the operator mayheotify
District/Field Office that the reclamation has occurred and request a reductionamthent of

the requiredinancial guarantee and/or BLM approval of #idequacy of the reclamatié¥

Based on the operator requékg BLM District/Field Office will promptly inspect the reclaimed
portion of the operatioA® The District/FieldManagemill notify the operator, in writing, as to
the date and time of the jmsction andencourage the operator to accompany the BLM inspector.

Based on the inspectoroés findindsstriciiett t he pr o
Managemwill provide the operator with a written determination as to the adequacy of the

reclamaion, anda restatemenif the RCE and amount of the requifenancial guaranteésee

Appendix A, Template 6.41 Required Financial Guarantee Amoufeduction).

Where the amount of the existing financial guarantee exceeds the ashthentost estimato
reclaim the operatiornthe operator may requebie BLM release oreducethe amount of the
obligatedfinancial guaranteeAny request by the operator for a reduction in the amount of the
existing financial guarantee must be maderiting to the BLM office responsible for
adjudicating the financial guarante8eeBLM Handbook H38092, Surface Management Bond
Processingfor guidance pertaining to threductionfelease of financial guarante€Ehe
District/FieldManagemill not authorize a reduon in theRCEin situations wheréhe BLM

has not conducted a periodaview as required under 43 CFR 3809.5523809.553(h) See
review requirements iSection 62.4 Periodic Reviews Any request by the operator for a
reduction in the amount ofétfinancial guarantee must be made to the BLM office responsible
for adjudicating the financial guarantee.

2543 CFR 3809.581(a).
29943 CFR 3809.581(b)
2743 CFR 3809.590(a).
20843 CFR 3809.590(b).
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6.4.3.1 Reduction Limits

The regulations at 43 CFR 3809.591 prescribe specific limits tantloeintof the financial
guaranteg¢hatmay be reducedhen an operator has completed a portiomsofclamation
obligationsand requests release oreduction intherequiredfinancial guaranteeThe release
process is illustrated in Figure 462Plan of Operatiorts Closure and Required Financial
Guarante Release Process

TheBLM may release up to 60 percent of thquiredfinancial guarantee for a portion of the
project area when tHeistrict/Field Managerdetermines that the operator has successfully
completed backfillingregrading establishment ofirainage contreland stabilization and
detoxification of leaching solutions, heaps, tailings, and similar facilities on that portion of the
project are&”® However, h no case may the amount of tieguiredfinancial guarantee that is
retained be less thal00 percent of the remaining reclamation costs required by 43 CFR
3809.552(apnd 3809.554(a

TheBLM may release the remainder of tleguiredfinancial guaranteamountfor the same
portion of the project area whétf

1 TheDistrict/Field Managerdetemines that the operator has successfully completed
reclamation, including revegetating the area disturbed by operaiuhs

1 Any effluent discharged from the area has met applicable Federgbémeffluent and
water quality standards faryear withoutheeding additional treatment, or the operator
has established a funding mechanism under 43 CFR 3809.552(c) to pay ftarfang
treatment, and any effluent discharged from the area has met applicable effluent
limitations and water quality standards foyear with or without treatmeniSeeSection
6.3.4 Trust Funds or Other Funding Mechanisms for discussion of fumdé@udpanisra
under 43 CFR 3809.552(c).

Final release of theequirement for dinancial guarantee for a portion of the operation does not
need to comply with the public notification requirements of 43 CFR 3809.5%3d)ng as a
financial guarantee exists faiportion of the operationTheBLM inspection of the reclamation
and subsequeiistrict/FieldManageé decision concerning reclati@n adequacy and

reduction of the requirefihancial guaranteamountwill follow the procedures specified under
43 CFR 3809.590(b). The operatail be notified, in writing, of any decision concerning
reclamation adequacy and reduction ofah®unt otthe requiredinancial guarantee.

6.4.3.2 Corporate Guarantees

When an operator requests a reduction irohieer financial guarantee according to 43 CFR
3809.590(a) and the financial guarantee includes the use of a corporate guarantee, the reduction
in the financial guarantee will be made proportionally from the accepted financial guarantee
instrument(s) and the proportion of the financial guarantee that was covered by a corporate

2943 CFR 3809.591(b).
#1943 CFR 3809.951(c).
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guarantee on January 20, 200For example, if the financial guarante@verage is to be reduced
by $100,000 and the financial guarantee coverage, on January 20, 2001, was 65 percent
corporate guarantee and 35 percent acceptable financial instrument(s), then the corporate
guarantee would be reduced by $65,000 and the filansteument(s) would be reduced by
$35,000.

To ensure corporate guarantee coverage is not being transferred to a modified or expanded
portion of an existing operation, abystrict/Field Managerecision,(seeDetermination of

Required Financial Guaramté@mouni Appendix A, Template 3.23), that revises the amount of

the required financial guarantee, whether it is a net increase or net reduction, must document the
gross reduction, if any, due to completion of reclamation obligations. Where practcal, th
District/FieldManagershould issue separate decisions for operations covered by corporate
guarantees when both a reduction and an increase is occurring in the reclamation obligations.

6.4.3.3Final Reduction

The final reduction or release of tregurement to maintain inancial guarantee for a Plan of
Operations requires public notification and comment pefibdror Plans of Operationthe

BLM will post in the local BLM office and/or publish notice of final financial guarantee release
in a local nevspaper of general circulation, and accept comments for 30 calendar days. The
notificationwill identify the operation, describe the requested actiod indicate where
comments may be submitted.

TheDistrict/Field Managemay not make a decisidhat would result inthe final release of the
financial guarantee for 30 calendar days following notification of the pabtlee proposed final
release.Following the 3@day period, th®istrict/FieldManagemustissue a written decision
concerning the adequy of the reclamation and reduction or final reteaf the financial
guaranteeequirement The District/Field Manageris not required to respond to public
comments on the reclamation or reduction of the financial guareegagementhowever,
substative concerns should lsldressed ithedecision. This decisiormustbe provided, in
writing, to the operatoand to any commenting partjegith a copy tahe BLM office
responsible for adjudicating financial guarantees

This public notification provien does not apply to an interim financial guarantee reduction or
final financial guaranteeequirementelease on a portion of the Plan of Operations, unless that
financial guaranteeequirements for the last portion of an operation to be releasedo this
notification provision does not apply to reduction of financial guaraeig@rement$or Notice-
level operations.

6.4.3.4 Enforcement Actions
Any existing enforcement actions, including noncompliance orders, for an operation must be

resolved bedre any release or reduction of the financial guaraeig@rementsnay be
authorized for that operation.

#1143 CFR 3809.590(c).
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6.4.3.5 Trust Funds

This ction,Section 6.3 Reduction of Financial Guaranteep pl i es t o t he oper a:
individual, blanketand/orstateappravedreclamation financial guarantee, but not to any funding
mechanism established under 43 CFR 3809.552(c) to pay fotdomgreatment of effluent or

site maintenance. Calculation of the reclamation financial guarantee percentages discussed does

not include any funds held in a trust fund or otpestmining funding mechanism.

6.4.4 Release of Responsibilt
6.4.4.1Claimant and Operator Responsibility

Termination of the period of liability undéne financial guarantee does not release the mining
claimant or operator from responsibility for reclamation of the operations should reclamation fail
to meet the standards thie regulationsr the reclamation responsibilities as specified in the

filed Notice or approved Plan of Operatidn$

6.4.42 Financial GuaranteePeriod of Liability

The timebetweerthe BLM & acceptance @f satisfactoryinancial guarantetor a specified
obligation untilthe BLM & release athe bond icalledthefinancial guarantds period of

liability. Only theperiod of liabilty or obligation under the financial guarante¢erminatedr
releasedthe bond itself is not terminated or canceled. Additionalger 43 CFR 3809.116(a),

the operator and claimant retain reclamation responsifolitgny obligations that accruehile

they hold their interestsThe United States, acting through the BLM, cannot terminate the period
of liability of a bond until all obligations of the terms oPian of Operations or &otice-level
disturbance have been fulfilled, payment of thedqmmoceedgpenal sum) is received llge

BLM, or until a satisfactory replacemdmnd has been acceptedthg BLM.

When the BLMSurfaceManagemen$pecialists determine to the extent they are able, that all
obligations under the bond (the terms andditions of all operationy have been met, the period

of liability may be terminad by adjudication. That meaas exact date is set after which no
newliability may accrue under the bond. This does not mean that the bond principal may deny
liability for a cause of action accruing before the ternmadf the period of liability.

BeforeJanuary 20, 2001, tH&M did not uncondtionally release a surety from past liability.
However,under43 CFR 3809.581(bjhe BLM will releasea surety from an obligan that
accrued while the surety bond was in effect wtherBLM has accepted replacement boritiat
coversall obligationsunder the previous surety band

6.4.4.3 Third Party Responsibility

Unless otherwise legally obligated, once all reclamationoresipilities, as specified in the filed
Notice or approved Plan of Operations, and required by regulation, have been comheted to

#1243 CFR 3809.592(a).
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District/FieldManagedt s s a t, thisdfparty inhstitutions, such as banlsureties, insurance
companiesor state bavd poos, are released from any future financial obligation. However, if
the bank, surety, insurance compamyother entity assumes or directs operational control of the
reclamation, or any other aspect of the operation, release of the financial gerqnirement

does not release the third party institution from responsibility for reclamation of the operations
should reclamation fail to meet the standardfhe##3 CFR3809 egulationsor the reclamation
responsibilities as specified in the filed Metor approved Plan.

6.4.44 CERCLA Liability

Any release of the financial guarantee does not release or waive anyha&hM, or other
persons, may have against any person under the Comprehensive Environmental Response,
Compensation and Liability Aof 1980 CERCLA), as amended® or under any other
applicable statutes or regulatictté

6.4.5 Change of Operator

The operator remains responsible for obligations or conditions created while the operator

conducted operations unless a transferee acaggemsibility under 43 CFR 3809.116 dhd

BLM accepts an adequate replacement financial guarditdeh e or i gi nal oper at o
guarantee must remain in effect until istrict/Field Managerdetermines that the operator is

no longer responsibler all or part of the operation.

In the event the original operator wants to haveohlger financial guarantee released, the new
operator must provide documentafitto theDistrict/Field Office thathe orsheacceps
responsibility for all obligationand conditions created by the original operator. In addition, the
new operator must providbe BLM office responsible for adjudicating financial guaranteids

an acceptable replacement financial guarantee for all obligations and conditions creéaged by
original operator.TheBLM may release the original financial guarantee on an incremental
basis. Any change of operator must be reported to the appropriate Bisict/Field Office

within 30 days as required by 43 CFR 3809.301(d) and 3809.401(b)(1).

If the new operator intends to conduct operations under the existing Notice or Plan of
Operations, the new operator must provide the Bhistrict/Field Office with a written

statement to this effedncluding an acceptabRCE. If the new operator intels to modify the
existing Notice or Plan of Operations, dreshe must process the request under the requirements
of 43 CFR 3809.330 or 3809.430. A new operator must proleBLM with an acceptable
financial guarantee covering proposed operationgédfi@District/Field Managemay allow

the new operator to conduct operations.

21342 U.S.C. 960Et seq.

#1443 CFR 3809.592(b).

1543 CFR 3809.593.

Z8BLM Form 38095, Notification of Change of Operator and Assumption of Past Liability.
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6.4.6 Change in Land Ownership

When there is a change in the land status out of public ownershipisthiet/Field Manager
must determine if retention afl or part ofthe financial guarantee is still warranted.

6.4.6.1 Patented Lands

Unless the BLM has an agreement with $tage to hold the financial guarantee for both public
and private lands, lien a mining claim or miksite is patented under the Mining Law, or the

entire property is transferred out of public ownership Bb®! will release the portion of the
financial guarantee that applies to operations within the boundaries of the patenf&d land

When a patent is issued that covers a portion of an operatidsl-kheistrict/Field Office
shouldrequest the operator submit a revis&E for the operation that remaon public lands
The District/FieldManagemust issue a written decision concerningrieezamount of the
required financial guarante@he BLM office responsible for adjudicating financial guarantees
will releasea portionof therequiredfinancial guarantebased on th®istrict/Field Managets
decision”*® The remainder of theequiredfinancial guarantee will be released based on
successful rechaation of the unpatentddndsas required by 43 CFR 3809.590 and 3809.591

6.4.6.2 California Desert Conservation Area(CDCA)

Whenthe BLM patents mining claims within the boundaries of the CDCA that contain the
patenting restriction in 43 U.S.C. 1781 the California State Office must not release the
financial guarantee as a result of the patenting of the mining.¢taitinder that patent
restriction, mining operations on CDCA lands remain sulifefihancial guarantee
requirements

6.4.6.3 Joint Financial Guarantee

Where the BLM andtate hae an agreement under 43 CFR 3809.201 that provides for financial
guarantees to be held jointly by either the BLMstate, the financial guarantee release provision
for lands that have been transferred outuilic ownershigloes not apply.

6.4.6.4 SplitEstate

Where the transfer of ownerstopthe surface estateeates a splistate, th®istrict/Field
Managemust determine if theurface managemerggulations still apply as provided for under
43 CFR 389.31(e). If the regulations do not appglye BLM office responsible for adjudicating
financial guaranteesill release the portion of the financial guarantee that applies to operations
within the boundaries of the patented land.

21743 CFR 3809.594(a).
#1843 CFR 3809.594(b).
#1943 CFR 3809.594(a).
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6.5 Forfeiture of Financial Guarantee

6.5.1 Initiating Forfeiture

TheDistrict/FieldManagemay i nitiate forfeiture of all/l
guarantee for any project area or portion of a project agegyibf the following applie&*

1 The operator or mininglaimant is unable or unwilling to conduct reclamation as
providedfor and as schedulad the reclamatiomplan included irthe Notice or approved
Plan of Operationr in accordance witkthe 3809regulations

1 The operator fails to meet the terms of Nwice or approved Plan of Operations

1 The operator defaults on any of the conditions under which the operator obtained the
financial guarantee.

If necessarythe BLM will initiate forfeiture procedures of the financial guarantee according to
43 CFR3809595 through 3809.599Vhen theDistrict/Field Managerdecides to require the
forfeiture of all or part of the financial guarantééthe District/Field Office notify the Regional
Solicitors andwill serve the notice of default and forfeiture upon dpemtor or miningclaimant
by certified maHreturn receipt requestedndthe surety on the financial guarantee, if aiihe
state agency holding the financial guarantee, if anly,inform all parties including the operator
of the following(see AppendipA, Template 6.5L, Forfeiture of Financial Guarantee

1 TheDistrict/FieldManaged s deci si on to require the
financial guarantee

M The reasons for the forfeiture

1 The amount that the operator will forfeit based on thenegéd total cost of
implementingthe reclamation plan requirements for the project area or portion of the
project area affected, including BLM6s

1 How the operator may avofdrfeiture?*?including

AProviding a written agreement undehnich the operator or another person will
perform reclamation operations in accordance with a compliance schedule which
meets the conditions of the Notice or approved Plan of Operations and the
reclamation plan, and a demonstration that such other peasathe ability to
satisfy the conditionsand

AObtaining written permission from tlistrict/Field Managerfor a surety to

forf

adm

complete the reclamation, or the portion of the reclamation applicable to the bonded

22043 CFR 3809.595.
22143 CFR 3809.596.
22243 CFR 3809.596(d).
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phase or increment, if the surety can derraes an ability to complete the
reclamation in accordance with the reclamation measures incorporated in the Notice
or approved Plan of Operations.

1 That theDistrict/FieldManage6é decision to initiate forfeiture of financial guarantee is
subject to appa under 43 CFR 3809.800 but remains in full force and effect pending the
outcome of the appeal unless the State Directinterior Board of Land Appeals
(IBLA) grants a stay.

6.5.2 Collecting the Forfeited Guarantee

If the operator fails to meet thequirements othe District/FieldMa nager 6 s f or fei tur
provided under 43 CFR 3809.596, or tB&A does not grant a stay under 43 CFR 4.21, the
BLM will take the following action$®

The BLM office responsible for adjudicating financial guaranteisimmediately collect the
forfeited amount as provided by applicable laws for the collection of defaulted financial
guarantees, other debts,sate bond poolsThe BLM office responsible for adjudicating

financial guaranteesill expeditiously secerall funds intended as financial guarantees to ensure
proper reclamationThe BLM office responsible for adjudicating financial guaranstesild

consult the appropriatolicitord ©ffice who will work with the Department of Justite ensure

theGoverrme nt 6 s i nterests are protected.
Financi al guarantees that are forf efDamaged wi | |
Lands-Pu b | i ¢ Ithe BLdoflice kesponsible for adjudicating financial guarantees

Before using funds from this acaaytheDistrict/Field Manager must contact the State Budget
Lead to obtain an individual project code for tracking purposes.

TheDistrict/Field Office will use funds collected from financial guarantee forfeiture to

implement the reclamation plan, or port thereof. All costs, including contracting costs and

BLM employee salaries, associated with the reclamation of the operation will be covered by the
deposited fundsWherethe BLM has obtained funds to meet certain reclamation obligatibas
District/Field Office must promptly complete reclamation as required by the filed Notice or

approved Plan an8809regulations TheDistrict/FieldOfficed6 s abi | ity to prompt
required reclamation may be affected by factors outbielB L M6 s  csach asmweather,

road and ground conditionasr litigation. The BLM will return any unused funds as required by

43 CFR 3809.599.

Through purchase, bankruptcy sakdpcatingof mining claimsor paying the maintenance fee

on existing mining claims, neparties may enter into the process. Their activities on the site
may complicate the orderly progression of acquiring the financial guarantee and implementing
reclamation measures. Tbestrict/Field Managershould considetemporarilysegregating the

site from activities under the mining laws to allow for unencumberedesitamation SeeBLM
Handbook 16041, Land Use Planning Handbogpfor the procedures and requirements in
segregatindgands from mineral entry

22343 CFR 3809.597.
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6.5.3 Insufficient Forfeited Funds

If the amount forfeited is insufficient to pay for the full cost of reclamation, the opgjatnd
mining claiman{s) are liable for the remaining costssat forth ird3 CFR 3715 and3 CFR
3809.116** In such situations, the BLM may complete or authociepletion of reclamation
of the area coved by the financial guaranted.agency funds are used to reclaim the
disturbance, thBLM mustpromptlyinitiate legal procedures recover fronall responsible
partiesall costs of reclamation in excess o timount forfeited.

Recoveryshould be sought through legal action for any reclamation costs noeddwethe

financial guaranteéseeBLM Manual 13D, Receipts and DisbursemenBiM Manual 1371,

Billings, and BLM Manual 1372Collectiong. In addition to conferring with th&tate or

District/Field Office Collections Specialist, the BLghould consult with theppropriate

Sol i ci t avhotcan wa@k withDepartment of Justic®QJ) to recoverBLM funds used to
complete reclamationSee Section 18.2 Debt Collection on proper documentation of any
collection effort. Before the case file may be clos#tk site must be successfully reclaimed and
funds recovered from the responsible party or the collection action terminated (see BLM Manual
1375,Delinquent Accounjs

Reclamation actions taken bye BLM, for operations authorized under therface management
regulationsrequiing the expenditure of funds over the financial guarantee amount should use
Mining Law Administration funds (1990)if no 190 funds are available, and the unreclaimed
disturbance is a threat to public healthesgfor the environment, thennitay beappropriate for

the BLM to invoke its CERCLA authority and use abandoned mine land or hazardous materials
program funding to aoplete the work (seBLM Handbook H17031, BLM CERCLA Response
Handbook.

6.5.4 Excess Forfeited Funds

If the amount of financial guarantee forfeited is more than the amount necessary to complete
reclamationthe BLM mustreturn the unused funds withenreasonable amount of time to the
party from whonthe fundswere collected?®

6.5.5 Bankruptcy

Bankruptcies create unique issues when dealitigfinancial guarantee forfeiture8ankruptcy
proceedings are bound by strict filing time limits. If theNBnisses the deadline for filing a
claim,theBLM is left without furtherlegalrecourse.The BLM mustadvise theSolicitord s

Office immediately ofanybankruptcy filing so that the Solicitor and the®JAt t or ney 6s Of f
may file the necessary documemd establistheBL M6s c¢cl aim in the Bankru

When faced with a bankruptane BLM office responsible for adjudicating financial guarantees
should refer tLM Handbook H38092, Surface Management Bond Processi@gapter X1V,

22443 CFR 3809.598.
22543 CFR 3809.599
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Bankruptcyforf ur t her gui dance on steps né&eealsosary to
Section 73 Forfeiture of Financial Guarantee upon Abandonment

6.6 Joint Federal-State Financial Guarantees

6.6.1 Joint Program and Deferral Agreement

States may entertim agreements witthe BLM under 43 CFR 3809.200(to allowfor joint
Federal andtate administration and enforcement of mining operations, including financial
guaranteesAlternatively, the FedergbtateAgreement may provide for deferraltoe BLM &
surface management responsibilities tostiage, rather than administering the operation jointly.
SeeSection 12.2 NevAgreementsfor the requirements of a Fede&thte Agreement.

If the FederalStateAgreement covers financial guarantees, an openmsyruse a single

financial instrument to meet both Federal atade financial guarantee requirements. Either the
BLM or thestate may hold the financial guarantee under such an agreement; however, if the
FederalStateAgreement specifically provides tithe BLM will defer to state regulation as to
financial guarantees, the instrument must specify both that the Secretary has the authority to
redeem the bond, and that gtate is required to obtain BLM concurrence before approving,
releasingor initiating forfeiture of a financial guaranté&®

Where there is to be a single financial guarantedf@dperation involvesothpublic andnon
publiclands, the financial guaranteeistcover all operations whether they are on publina¥
publiclands. Where the financial guarantee covers both public andmdalic landsthe BLM
andstateshouldconcur on the approved amount, releasel forfeiture of the financial
guarantee.This concurrence may be addrespeagrammaticallythrough the Federstate
Agreement or on a cag®-case basis.

TheBLM andstate must concur on tlemount of the financial guarantdeatmust be calculated
based on completion all applicable Federal argtiate reclamation requiremerits the entire
operation To be held as argle financial guaranteanyfinancial instrumer{s) used for the
financial guarantemust be acceptable to the BLM under 43 CFR 3809.555 or 3809.571.

Under either a joint or deferral agreement, wheresttte holds a financial guarantee, the

amount ofthe financial guarantee may reflecttteat e 6s admi ni sttheati ve co0s
BLM6s for contracting the r eaeumustashagreetol amati o
administer all reclamation contracts unttes statecost structure should famcial guarantee

forfeiture be necessary.

6.6.2 Long-Term Funding Mechanisms

The BLM may enter into a Feder8tateAgreement under 43 CFR 3809.200¢at provides for
postreclamatiorobligationsunder 43 CFR 3809.552(cpeeSection 63.4 TrustFundsor Other
Funding Mechanisms for guidance on establishing aterg funding mechanism.

22643 CFR 3809.203(d).
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Where the posinining treatment or maintenance requirements involve both publinamd
publiclands, the trust funthust be for all required loAggrm, posimining anstruction,
operation, maintenance, or replacement of any treatment facilities and infrastructure for the
entire operation In addition, thestatemaybe a party to the Trust Fund Agreemetiere the
postmining treatment or maintenance requirementsliesboth public and nepublic lands.

Where theagreement provides thatiministration of a trust fund is tee handled byhe state the

amount in the fund may reflecttse at e 6s admi ni strative costs for
mining construction operation, maintenance, or replacement of any treatment facilities and
infrastructurdf the operator defaultsin such cases, ttsgate must also agree to administer alll

contracts undahe statecost structure should the operator fail to performptbemining tasks

asrequiredin the approved Plan of Operations
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ChaptGessfati ons and Abandonment

This chaptedescribes operator and BLM responsibilitrdsen anoperator suspendgtivities
under a Notice orlBn, andhe criteriathe BLM usesto determinevhenthe operation is
abandonedThis chapter also discusses special considerations for dealing with operators who
have declared bankruptcy.

7.1 Cessationand Abandonment of Activity Conducted under a Notice

Noticesexpire after2 yeass unless extended under 43 CFR 3809.333 or nullified due to
noncompliance. Once a Notice expjit® onlysurfacedisturbingactivity thatthe operator
mayengage iris reclamatiorf?’ Unlike Plans of Operations, operators aot required to
submit an interim management plan with their Notices.

7.11 Requirementsfor Periods of Non-Operation

If thez%)erator stops conducting operatiansler aNoticefor any period of time, the operator
must

1 Maintain the public lands w#hin the project area, including structures, in a safe and clean
condition. If the cessation of operations is not addressed in the Noticéhdlugerator
must promptly notify the BLM about the stoppage of operatioriise BLM may
determine the opeiianhs to be abandoned under 43 CFR 3809.336 (see Section 7.1.2)

1 Prevent UUD during the period of naperation.Under 43 CFR 3809.334(lthe BLM
will notify the operator, in writing, if it determines the period of vogeration is likely to
cause UUD anhwill tell the operator what steps must be taken to prevent Utbe
BLM determines that the period of noperation is likely to cause UUD and there has
been an extended period of roperation, the written notice frothe BLM may require
the operatoto remove structures, equipmgeand other facilities and reclaim the site.

1 Maintain an adequafenancial guarantee f@urfacedisturbance undehe Notice until
the required reclamation is completésurface disturbance under the Notice has not
begun, or only partially occurred and then stoppged BLM will not release any portion
of the financial guarantee until the operator modifies the Ndtictuding a revised
RCE,to reflect the lower level of surface disturbance.

While the regulationsdo ot def i ne an A eoperagonod etdh ep eB Li M dm aoyf
such a determination after considering the sensitivity of the resource values in the project area
and any other relevant factors. As general guidance, if there is no or minimay actithe-

ground during th@-year Notice lifespan, it would then be reasonabléeHfeBLM to issue an
orderunder 43 CFR 3809.334(b)(2) requiritigg operator to remove all structures and

22143 CFR 3809.332.
22843 CFR 3809.334
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equipment and to reclaim the ardamay also be appropriate tdkeaction under 43 CFR
3715.51 and 3715.2.

7.1.2 Determination of Abandonment

At anytime the BLM mayinspect the operation amigtermine thait has been abandoné&d In
reaching such a determinatjahe BLM will apply the criteria listed under 43R 3809.336(a).

TheBLM may determine theperationhas been abandoned where any of the following
conditions apply:

=

Inoperable or nomining related equipment is left in the project area
1 The operator has removed mining equipment from the area

1 The poject area has not been maintained

1 Workers have been discharged

1 The financial guarantee has not been maintained

1 There is no sign of activity in the project area over timg,(1 year).

Liguidation or removal of project assets during the banksuptocess would also constitute
evidence of abandonment. In order to support a determination that an operation has been
abandonedhe applicable conditions must be documented in inspection reports.

7.1.2.1 Issuing an Abandoned Decision

Once the BLM d&ermines the operaticare abandonedhe authorized officewill issue a
decision stating that the operation has been determined to be abandonegthanthikf Notice,
identifying any remaining reclamation obligations, and aidhgishe operator that tHBLM will
initiate forfeiture of the financial guarantee as provided for under 43 CFR 3809.595 through
3809.597 unless reclamation is completed by a set dateAppeadix A, Template 3-8,
Reclamation Requireidr an example of what should be coverethm decision to the operator.
Such a decision may be appealed as specified under 43 CFR 380808@H 3809.809

When preparing to takaction under this provisigfhi the BLM office should consult with the
Solicitord ©ffice to determine whether to alsor in lieu of, take action undd8 CFR3715.51

and 3715.8. Action under the 3715 regulations is particularly appropriate where there is only
occupancy and no ongoing surface disturbance.

22943 CFR 3809.336.
23043 CFR3809.336(b).
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7.2 Activity Conducted under a Plan of Operations

The Planof Operations must contain an interim management plan to manage the project area
when the operator stops conducting operations éiciivities associated with exploration and
development of a locatable mineral deposit) for a period of temporary anagonaéclosure.

Plans of Operations do not automatically expire when an operator is not engaged in active
exploration, development, or reclamation. Unless the BLM initiates an enforcement action and
suspends or revokes a Plan of Operations, the Plamngmaeffect until the operator has
completed mining operations and final reclamation.

However, the Plan operator is expected to follow the schedule of operations contained in the
approved Plan, or request a modification if the schedule needs to beeddaichange in the
schedule of operations would likely be a minor modification under 43 CFR 3809.432(b)

7.21 Requirements if Activity Stops

Section 3809.424 describes what the operator mudtidiog planned periods of temporary
closureas describd in the approved Plan of Operations.

1 Follow the approved interim management plan submitted under 43 CFR 3809.401(b)(5).
If the operator needs or wants to do something different than provided by the approved
interim management plan, the interim mamageat plan must be modified.

1 Modify thePlan, if necessaryif the interim management plan does not cover the
circumstances or procedures that the operator will follow during the gennebrary
closure, under 43 CFR 3809.431(a@ bperator must subnatPlanmodification
specifically detailing the changes in tinéerim management plan tbe BLM within 30
calendar daysef the norconforming closure dateThe BLM will process thePlan
modification in either the same manner as the initial Plan appavas, a minor
modification, whichever is appropriate under 43 CFR 3809.432. Examples where an
interim management plan may need to be modified could include:

1 The period of noroperation is longer than anticipated or seasonally different than
anticipatel.

1 Equipment to be stored onsite is not listed in initial interim management plan.
1 There is a change in monitoring frequency.

1 There are adversfects to the environment or public safety under the existing
interim management plan that requires it balified to correct the situation.

1 Take all necessary actionspgreventUUD during the period of neoperations. The
operator is responsible for preventing UUD during the period ofopanation.

Z1g5ee 43 CFR 3809.423.
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1 Maintain an adequate financial guarantee for the Plan efafipns during the period of
non-operation. The financial guarantee must be adequate to complete any remaining
reclamation work.

If the period of noroperation is likely to cause UUD, théme BLM must require the operator to

take corrective actions fwevent UUD, including requiring the operatorremove all structures,
equipment, and other facilities and reclaim the projectZifea

7.2.2 Determination of Abandonment

At anytime the BLM may inspect the operation and determihether ithas been abaoned by
applying the criteria listed under 43 CFR 3809.336{a)See Section 7.1.2 above.

TheBLM may determine that the operation has been abandoned where any of the following
conditions apply:

1 Inoperable or nomining related equipment is left in tpeoject area

1 The operator has removed mining equipment from the area

1 The project area has not been maintained

1 Workers have been discharged

1 The financial guarantee has not been maintained

1 There is no sign of activity over an extended timefréem, 5 years)
Disposal of project assets through bankrupticceedingsvould alsoindicate that the operation
has been abandoneth order to support a determination that an operation has been abandoned
theBLM mustdocumenthe applicable conditions inspection reportsefore issuing the
decision of abandonme(seeSection 9.1.5 Documentation of Inspections).
If an operator has been operating under the interim management plan in its approved Plan of
Operations fob consecutive yearshenthe BLM will review the operation andocument in the
case filewhether or not tanitiate enforement actions under 43 CF809.600 to declare the
Plan of Operations abandongéerminate the Plan of Operatigmsd direct final reclamation and
closure.

7.22.1 Issuing an Abandoned Decision

Oncethe BLM findsthatthe operationrmeets the criteria for abandonmethe authorized officer
will issue a decision to the operatiating that the operation has been determined to be

23243 CFR 3809.424(a)(2).
23343 CFR3809.424(a)(4).
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abandoned, thahe Plan of Operations terminatedandthat the operator must complete
reclamation according to the approved reclamation pldre decisiormustalso advise the

operator that the BLM will initiate forfeiture of the financial guarantee as provided for under 43
CFR 3809.595Hrough 3809.597 unless reclamation is completed by a set datApsaadix

A, Template 3.51 Reclamation Requirefr an example of what should be covered in the

decision to the operator. Such a decision may be appealed as specified under 43 CFR 3809.80
through 3809.809

When preparing to take action under this provision, the BLM office should consult with the
Solicitor&s Office to determine whether to also take action ud8ecFR3715.51 and 3715.8.

7.3 Forfeiture of Financial Guarantee upon Abardonment

If the BLM determines that the operator has abandoned the openaticdhe operator fails to
complete reclamation by the date specified in the abandoned operations ¢g#desion
District/Field Managewill initiate forfeiture of the financial guaantee as provideahder 43

CFR 3809.595 Under 43 CFR 3809.596, the BLM wiibtify the operator and/or mining
claimant thathe BLM intendsto collect and usa specified amount dhe forfeited financial
guaranteeinless the operator or mining claimamnovides the writtemgreements specified in 43
CFR3809.596(d).(See Section 6.Forfeiture of Financial Guarantead alsdBLM Handbook
H-38092, Surface Management Bond Processing

7 4 Operator Responsibilities

Abandonment o&n operatiordoes notelieve the operator affs reclamation and closure
responsibilie$** Nor i s the amount of the financial as:
reclamatioriiability .>*

The operator 6s r aredatsfiadwvhen @)reclanmation lgpa heemaureted in
accordance with the filed Notice or approved Plan of Operations and the performance standards
or (2) the BLM receives documentation that a transferee accepts responsibility for previously
accrued reclamation obligations and BLM accepts a replecefinancial guarantee adequate to
cover those obligationdJnder CERCLA or any other applicable statutes or regulatibas
responsibilities and liabilities of thresponsible partynay continue even after reclamation is
complete?®

7.5Bankrupt Operations

Bankruptcy is théegalprocess where individuals or corporations seek protection from creditors
for debts owed. Under Federal bankruptcy procedaresperator may restructute debt and
continuetodobusi ness (fAiChapteli §gudoydyaterabeetsq(inChd

23443 CFR 3809.116.
2543 CFR 3809.598.
23643 CFR 3809.592.(b).
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If the BLM District/Field Office suspects an operator may have filed for bankruptcy, it should
check with the BLM Bankruptcy Coordinator in the State Office to determine if the operator has
filed for bankruptcy protectionThe bankruptcy coordinatevill then notify other states and

work with the Office of the Solicitor.

Once the BLM becomes aware that an operator has filed for bankruptcy protection, the BLM
District/Field Officewill immediately review the financial guartee amount to determine if the
on-the-ground reclamation liability will be covered by the financial guarantees in place. If a
shortfall in the financial guarantee is identified, the BixiMstrequest assistance from the Office
of the Solicitor and th®0OJ to submit claims to the bankruptcy court to protect any financial
guarantees held by the BLM and for any unfunded or underfunded reclamation liability.

During the bankruptcy proceedings, the BioMistbe involved in discussns with the operator

and thesuretycompany if applicable, to determine how the reclamation obligations will be
satisfied if the operations become abandoned or are forced to dissolve. In these situations, the
suretycompany if applicable, would have the option of performing theuneggl work in lieu of

the operator, othe BLM may oversee performance of the reclamation using the forfeited
financial guarantee.

Therefore, operations in bankruptcy need to be closely monitored. See BLM Handboegk 3809
Surface Management BoRdocessng, Chapter XIV.

7.5.1 Maintaining Compliance during Bankruptcy

An operator does not violate any provision of 488eCFR3809 regulations and is not in
noncompliance simply by filing for bankruptcy protection. However, an operator in bankruptcy
may be brced to cut back expenditures which may make it difficult to meet the operating and
reclamation commitments in their Notice or Plan. TheretbeBLM can andwill exercise its
authority to inspect the operations dakle enforcement actions to ensuoenpliance with
environmental regulatioress appropriate, including issuingnancompliance order for failure to
reclaim If theBLM determines that operations are in noncompliance and the operator is
unwilling or unable to perform the reclamation spedifie the Notice or Plarthe BLM should

work with the Solicitogs Office to initiate forfeiture of the financial assurance or seek payment
from the surety company

In addition, if theoperatoffiles for bankruptcy under Chapter 7isotherwiseforced todissolve

as part of the bankruptgroceedingthe BLM shouldimmediately initiate procedures for
determining whethethe projecis abandone@nd issue a decision so that reclamation may begin
as soon as possible

TheBLM guidancerequiresfinancial asarances to be isolated from liquidation of the
bankruptcyestateso thatthe financial assurance amount should be available in full to fund the
reclamation plan.

7.5.2 Use ofOnsite Equipment to Reclaim Bankrupt Operations

If the operator files for baruptcy under Chapter 7 or the Court otherwise orders liquidation of
the operatas assets t he Court may appoint a trustee to
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involve selling equipment or structures that are needed to perform reclanvaparticular

disposal of equipment or structures that were previously presumed available wR&tEtwas
calculated.Examples of equipment disposed of during bankruptcy that may impede reclamation
work include pumps for circulating leach pad solutions réinfences around process ponds,
culverts in roads, water treatment plants, powerlines, generanolis,imps or casing from
monitoring wells.

The BLM will work with the Solicitogs Office and the DOJ tattempt to work with the Trustee

or the Court to day disposal of items required for reclamation until after the reclamation work
is completed.In general, this will require filing petitionwith the Bankruptcy Court in order to
retain equipment onsite that is required for environmental compliarideeclamation is

complete

Prior to bankruptcy,everal approaches may be taken to prevent such a situation from occurring.
TheRCEmay be increased to cover the replacement cost of equipment required for reclamation
the personal property could be titledthe BLM or thestate so that it is availabler the real

property could be transferred with use and access rights reserved to the Biaké or
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Chapt&®pec8i al Situations and Land Uscs

This chapter mvides guidance on authorizisgrfacedisturbingactivities under certain special
situations, including lands that have been withdrawn or segregated from mineral entry, minerals
that may be common variety mineraplit estatdands, cumulative effectd oasial use

activities and suction dredginglhis chapter also provides guidance on land use planning
decisions and how those decisiongy dfect proposed operations and posining land uses.

8.1 Withdrawn and Segregated Lands

8.1.1 Validity Determi nation

The regulations at 43 CFR 3809.100 have special provisions that apply to proposed operations
on segregated or withdrawn lands.

8.1.1.1 Withdrawn Lands

For mining claims located dandsthatare withdrawn from appropriation under the mining laws
subject to valid existing rightthe BLM mustconduct a validity examinaticenddeterminethe
mining claim(s) subject to the Notice or Plan weralid as of the date dhe withdrawal, ands

of the date of the exam, before approving a Plan or detemgréniotice to be complefd’ A
Notice or Plan submitted before the withdrawal is not exempt from the validity determination
requirement ithe BLM has not accepted or approved it at the time of the withdrawal

TheBLM will issue its findingswith regardto valid existing rightsn amineralreport(seeBLM
Handbook H3890 3, Validity Mineral Report. TheBLM may recover costs from thaperator
associated with the validity examination aniheralreport®*®

8.1.1.2 Segregated Lands

BLM managers have disgtion to determine the validity of mining claims within a segregated
area before approvingRian of Operations or acknowledging an exploratiatice. This also
means that BLM managers have discretion to approve a proplasedf Operations or
acknowlaelge an exploratiohotice on segregated lands without first determining the validity of
the underlying mining claims.

8.1.1.2.1 New Plans and Notices

Before making a decision to require a validity determination under 43 CFR 3809, 1188(a)

BLM manager may consider certain factors includibgt are not limited téhe purpose of the
segregation When considering new or pending exploratidotices or proposedlans of

Operations on segregated lands, BLM managers should ask the operator who is proposing the
exploration or mining activities for data or other evidence showing that a physical exposure of a

%3743 CFR 3809.100(a).
23843 CFR 3800.5(b).
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locatable mineral deposit existed as of the segregation Batgurposes of deciding whether to
conduct a validity determination on segregated lands, Bldlagers need not determine
whether the exposure evidencegtuablemineral deposit.That is a question left for a mineral
examination.

In assessing whether the operator has exposed a locatable mineral deposit, BLM malhagers
accept the use of a vaty of industry standard methods, including, but not limited to, assays,
physical tests, chemical analysis;&te concentration and processingay fluorescence,
neutron activation, or gamma ray logging metho8sM managers should consult with a
Cettified Mineral Examiner or a Certified Review Mineral Examiner who is experienced with
the type of deposit at issue and applicable analysis methods.

If the operator cannot show an exposure of a locatable mineral deposit that was disclosed before
the segrgation date, the BLM manager should not accephihice or approve thBlan without
conducting a discretionary validity determination under 43 CFR 3809.1@@@)less of the

purpose of the segregatioff the operator can show an exposure of a |ddateineral deposit

that was disclosed before the segregation date, the BLM mamnageixercise discretion under

43 CFR3809.100(a) on a cadwy-case basis before deciding whether to acknowleddgtiae

for exploration activities or approvePsan of Operations without first conducting a mineral
examinatiorif the purpose of the segregation supports such a decision

8.1.1.22 Notice or Plan Modifications

BLM processes modifications toNotice orPlanin the same mannas a nevNotice orPlan.
Conseqently, BLM may apply the same considerations discussed above before acknowledging
the modifiedNotice or approving &an modification on segregated landg.at the time of the
modification, the lands on which the proposed operations or exploratioméaneavithdrawn

from the operation of the 1872 Mining Law, BLM is required to conduct a validity examination
before accepting thidotice or approving thBlan of Operations.

8.1.1.3Determination of Invalidity

If the validity determination and mineralp@rt conclude that the mining claim was invalid at the
time of the withdrawal or at the time of the validity examination, the District/Field Manager may
not approve the Plan of Operations or accept the Notice, or allow any other activities on the
mining claim, except as necessary feclamatiorandfor the operator to defend any pending
contest proceedin@eeSection 81.2 Allowable Operations The State Officewill also

prompty initiate contest proceedingseeBLM Handbook H38701, Adwerse Claims, BPotest,
Contest, ad Appeals

8.1.2 Allowable Operations

If theBLM has not completed the validity repaftthe BLM has determined that the claim is not
valid, or if there is a pending contest proceeding for the mining claim, certain activitiesiinay
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beallowable®*® The District/Field Managemay approve a Plan of Operations or alimtice
level operations for the disputed mining clafrthe operations are limited to taking samples to
confirm or corroborate mineral exposures thatephysicallyaccessiblen the mining claim
before the segregation or withdral date, whichever is earlié?® The District/Field Manager
may also approve a Plan of Operations or allow nd¢igel operations for the operator to
perform the minimum necessary annuakassent worlf requiredby 43 CFR3836

8.1.3 Time Limits Suspended

While theBLM conducts the mineral examination gepares the validity repothe BLM may
suspend the time lingt specified under 43 CFR 3809.111 and 3809.411, for responding to a
Notice or acting on a Plan of Operatidfis

8.1.4 Cease Operations

If a final Departmental decision declares a mining clamwithdrawn land$o be null and void,
the operator must cease all operations, except required reclaffation

8.1.5 Prior Authorizations

Accepted Notices or approved Plans of Operations that were in place prior to the withdrawal or
segregation date are not subject to the mandatory valid existing rights determination procedures
at 43 CFR 3809.100(a). These operations may continaecapted or approved and do not
requirea validity examination unless or until there is a material change in the activity. A Notice
may be extended under 3809.333 without a material change, and thereby not trigger the validity
examination procedures thefNotice modification filed under 3809.330 would require.

TheBLM still retains the discretion to assess the validity of any mining claim on any lands that
the BLM administes when it would be in the public interest and mayasw®to do so when there
areongoing operations in withdrawn or segregated |&fitln that casgthe BLM would be
responsible for the cost of the validity examination and report.

8.2 Common Variety Minerals

8.2.1 Proposed Operatiors

The Common Varieties Act of 19530 U.S.C. 611removedicommon varieties of sand, stone,
gravel, pumice, pumicite, or cindérsom location under the Mining Law, and made these
materials subject to sale under the Materials Act of 2¥4Tonsequentlywhen a Plan of
Operationsor Noticeis submittedo the BLMto removesuspectedommon variety minerals, as

23943 CFR 3809.100(b).

24043 CFR. 3809.100(b)(1)(i), (2).
24143 CFR 3809.100(c).

24243 CFR 3809.100(d).

24343 CFR 4.4511.

24430 U.S.C. 601.
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defined in 43 CFR3830.12 from a mining claim located on or after July 23, 1955, the BLM
must prepare mineral examination repotd verify that the minerals are not common variety
before authoding the proposed operations or acceptirgNotice **> The common variety
determination process is described in BLM Manual 38@lidity Examinations The operator
is responsible for the costs associated with the validity examination and*8port

First, after receiving the Notice or proposed Plaa[istrict/Field Managemwill send a written
notification to the mining claimant or operator statihgt the BLM will conduct a common
variety determination on the claim$he notification advisethe ogerator that the BLMnay
authorize operation® remove suspected common variety mineualder the3809 egulations

as provided for under 43 CFR 3809.101(b) until the commaetyaeport has been prepared
(seeSection 8.3.2nterim Authorizatiorbelow). The notificationmustalso explain the
procedures foestablishing an escrow account gnuuichasing the material from the BLM under
the Materials Act of 1947 and 43 CFR 3600 regulatibtiee operator wishes to mine while the
mineral examinatioms beingprepared The District/Field Manager may authorize operations
under the Mineral Materials Disposal Regulati¢geeBLM Handbook H3600-1, Mineral
Material Disposa).

The District/Field Office must promptly initiate the examination of the subject mingegositto
determine if the mineral is locatable or salablée examination and report for the common
variety determinatioms tofollow the guidance provided under Manual 389alidity
ExaminationsHandbook 38941, Validity Mineral Reportsand musbe prepared by a certified
mineral examiner.

8.2.2 Interim Authorization

If, after receiving the written notice frotime BLM, the operatowishes to remove suspected
common variety mineralghile the examination is being conductéaeBLM may provide
interim authorization under 43 CFR 3809.101(b) in three circumstances.

First, theDistrict/Field Managemay approve a Plan of Operations or alldatice-level

operations that are limited to taking sampiesessaryo confirm or corroborate mineral

exposues that are physically discloseddaxisting on the mining claiff’ Themanagemay
alsoapprove a Plan of Operations or allbletice operations for the operator to perform the
minimum necessary annual assessment Wedquired under 43 CFR 383@hird, the

District/Field Managemayauthorize the operator to remove pgussible common variety

minerals if the operator establishes an escrow account in a éoaptable tahe BLM (see

Section 8.2.3 for the requirements for operating with an escrow rg.cdine District/Field
Managethas the discretion as to which of these options to afford the operator. The BLM is not
obligated to provide the operator with the option of producing possible common variety minerals
with an escrow account established.

24543 CFR 3809.101(a).
24643 CFR 3800.5.
24743 CFR 3809.100(b)(1)(i), (b)(2).
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8.2.3 Operating with an Escrow Account

Wherethe BLM andthe operatoagree that operations to remove potential common variety
minerals will occur and that the operator will estabishescrow accourtie BLM muststill
approve the Plan of Operationsdahe operator must provide the State Office with an
acceptable financial guarantéwat covers all requickreclamation The BLM District/Field
Office should work with the Solicit@s Office toestablish an acceptable escrow acchefibvre
operations beg.?*® The escrow account may be setaspa suspense accowith the BLM (see
BLM Manual 1370Receipts and Disbursements the operator may establish escrow
account though a financial institution with the BLM as the benefi¢segBLM Handbook
923-1, Mineral Material Trespass Prevention and Abatem€iapter V, Section Mineral
Material Trespass Categories and lllustratiptldstration of an Escrow Agreem@gntAny
escrow account must be accompaniedrbgstrow agreement. This agreement rbest
revi ewed by the Regional Solicitordés Office.

8.2.3.1 Appraised Value

Under 43 CFR 3809.101(b)(3), tbperator must make regular payments to the escrow account
for the appraised value of possible common variety minerals removed under a paymené schedul
approved bypistrict/Field ManagerseeBLM Handbook H3630-1, Mineral Material Appraisal
Handbool.

8.2.3.2 Disbursement

The funds in the escrow account must not be disbursed to the operator or to the U.S. Treasury
until a final determination of wheti the mineral is a common variety and therefore salable
under 43 CFR 3600.

8.2.4 Determination of Uncommon Variety

If the mineral reg)ort concludelsat the material iasnuncommonvariety and thus locatable under
the Mining Law “*°the repormustinclude the analysis und&cClarty v. Secretary of

Interio*° (seeBLM Manual 3891 Validity Examinations There must be a comparison of the
mineral deposit in question with other deposits of such minerals generally, including:

1 The mineral deposit in questiomust have a unique property
1 The unique property must give the deposit a distinct and special value

1 If the special value is for uses to which ordinary varieties of the minerakadthe
deposit must have some distinct and special value for such use

24843 CFR 3809.101(b)(3).
24943 CFR 3809.101(c).
20408 F. 2d. 907, 908 (9th Cir. 1969).
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1 The distinct and special value must be reflected by the higher price which the material
commands in the marketplace or by reduced cost or overhead so that the profit to the
claimant would be substantially more.

8.2.5 Determination of Common Variety

If the material is determined to be@mmon varietynineralnot subject to the Mining Law or
the43 CFR3809 regulationghe operator may either relinquish the mining claimtheBLM
will initiate contest proceedings. Upon relinquishment or fidebartmental determination that
the mining claim(s) is null and voithe BLM will terminate the Plan of OperatioasNotice
andthe operator will be required to promptly close and reclaim the operations unless the
District/Field Office offers the material fosale under 43 CFR 3600 and 3610.

If theBLM determines that the materials are common variety miner@&LM may sellthem
under 43 CFR 360142 Prior to initiating such an actipthe BLM mustindependently
evaluate whether the mineral materialsration would endanger or materially interfere with the
right of the claimant to develop valuable mineral on the ¢&gimndattempt toobtain a written
waiver from the mining claimantOf f i ces shoul d consult with
a waive is not obtained.See BLM Handbook 3600, Mineral Materials Disposal Handbook
Chapter X- Special Situationgor guidance on the disposal of mineral materials from lands
encumbered with unpatented mining claims.

8.3 Split Estate Lands

In certain cass,the BLM & surface managemerdgulationsat43 CFR3809apply to operations
authorized under thilining Law on split estatdands i.e.,public lands where the surface estate
has transferred out of Federal ownership with the mineral int&®srvedd the United

States”>? This section addresses under what situationsuHace management regulations
apply to theseplit estatdands.

8.3.1 Stock Raising Homestead Ac(SRHA) Lands

If the proposed operation is to be located on lands patented ua&totk Raising Homestead
Act (SRHA) and the operator has surfam@ner consent, the operator does not need to obtain
BLM authorization under thesurface management regulatiphat must still providéhe BLM

with a copy of the agreemefit®

Where the opeator does not have the written consent of the surface oaméthe surface
owner initially consents and later terminates or nullifies the conbendperator must submit a
Plan of Operations to the BLkéeeSection 43 Plan of OperationsFiling andConten}.
Consistent with statute, the regulations at 43 CFR 3809.8t{t authorize any activity on
SRHA lands without surface owner consent or an approved Plan of Opératiamy activity

%143 CFR 3809.101(d).

%243 CFR 3809.2 and 3809.31.
25343 CFR 3809.31(d).

%443 U.S.C299(F).
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conducted on SRHA lands prior to a discovery must benfocmance with the regulations at 43
CFR 3814.

If thesurfaceowner consent is nullified in Federalsbatecourtor the consent is terminated or
revoked as provided for in the agreement the operator has with the surfacetioaBEemM will
require the perator to submit a Plan of OperatioWhether ongoing operation will be allowed
to continue while the Plan is ing processed will depend on the conditions ofsbdaceowner
consenbeing nullified or terminated.

If a Plan is submitted durinpe¢ 90day period that begins once a Notice of Intent to Locate
(NOITL) is filed,?*° theeffects of that periogxtends automatically untihe Plan is approved or
denied. Plans not diligently prosecuted by the operator may lead to unnecestargied

periods ofsegregation To avoid this occurrencéheBLM maydisapprovea Planif the operator
refuses to provide the required information within the specified timeframe or when there is no
expectation of a meaningful response from the operatbe® L M6 s  ationfreguestésee
Section4.4.3.3 Plan of Operations Disapproved or Approval Withheld

8.3.2 Other Split Estate Lands

For split estatdandsother tharSRHA lands, if the proposed operations are located on lands
conveyed by the United Statéstcontin minerals reserved to the United States and those
mineralsarelocatable under the Mining Lgwhen the operator must file a Plan of Operations or
Notice for all proposed operatiaf® The3809regulation®’ apply to those activities within
lands beingeplored, mined, or used for placement of facilities that are reasonably incident to
exploration, development, or mining. The regulations also apply to the access roads and
facilities acrossplit estatdands to and from the project area.

8.3.3 Non-Federal Minerals

Where the mineral estate is private and the surface is manatjeelBiyM , the 3809 regulations
do not applypecause theon-Federalminerals araot subject to the Mining La#® Because
theBLM still has an obligation under 43 U.S.C. 1732{bprevent UUD, the owner or operator
must obtaira special uskeasepermit or easemeninder43 CFR 292Mefore using the public
lands to develop the private mineral estate, and may be required to provide a financial guarantee
before commencing surfacksturbing activities As with the 3809 authorizatiothe BLM will
review eaclproposedauthorization under the 2920 regulationgmsure compliance with the
UUD requiremenas required by Section 302 of FLPMA The proponent is required to submit
cettain information concerning the proposed acthThis information requirement is similar

to those required under 43 CFR 3809.301 and 3809 Appropriate NEPA analysis must be
conducted on any special use lease, peongasement before it is gradteConsultation with
the Solicitordés Office is recommended.

2543 CFR 3838.14(c).

#%43 CFR 3809.31(e).

%743 CFR 3809.31(c) does not apply, per scope 43 CFR 31{5)0
2843 CFR 3809.5cope of the regulations.

%943 U.S.C1701.

2043 CFR 2920.2.
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8.3.4 Mining Claims under a Notice or Plan of Operations

The BLM will exercise its regulatory jurisdiction @plit estatdands for the area of operations

within the boundaries of the miningaain(s) directly involved in exploration and mining

activities and for the necessary access, including roads, pipelines, and power and phone lines, to
those mining claim(s) and exploration activities outside claim boundaries and associated access
The opeator filing andDistrict/Field Office review and approval requirements must conform to

the requirements found under 43 CFR 3809.401 through 3809.412 for proposed Plans of
Operations and 43 CFR 3809.301 through 3809.313 for Notices.

Onsplit estatdands,any NEPA analysis must cover the entire mining operation and associated
facilities regardless of land ownershiphe BLM remainsresponsite for compliance with

NEPA. However, nitigation may only be required to prevestyD of public lands(not private
suface estate)

TheBLM must comply with ESA requirements when reviewing a Notice or a Plan of Operations
for mining claims orsplit estatdands. Approval of a Plan of Operations is a Federal action;
therefore, it is subject to thapplicableconsultatio requirements of Section 7 of the ESAd

Section 106 NHPAand any other consultation requirements

The required reclamation financial guarantee must meet the requirements of 43 CFR 3809.551
and, where appropriate, must cover any special reclamatiomewgents found in the agreement
between the operator and the surface owner. The required financial guarantee must cover the
approved area of operations and all access roads and facilitiessptitosstateand public lands

that are necessary for theewation. In addition, forSRHA lands the financial guarantee must

also cover the loss of tangible surface owner improvements.

For operations osplit estatdands authorized under tearface management regulatiptie
BLM District/Field Office will carry out its inspection and enforcement responsibilities as
required by43 CFR 3809.600 throud@809605

8.3.5 Surface Owner Agreement

In reviewing the proposed Plan of Operatifmrsoperations proposed @RHA andnonSRHA

lands the District/Field Office should attempt to accommodalte provisions of ag agreement

that may exisbetween the operator and the surface owner, as long as the agreement does not
causeJUD of public lands resources and is not likely to jeopardize proposed or listed threatened
or endangered species or their designated critical habitat.

8.4 Suction Dredging

The use of a suction dredge may be allomeduthorizedinder thesurface management
regulationsor may be authorized undgate regulationf the BLM and thestate enternto an
agreement under 43 CFR 3809.20b See Figure.4-1 Suction Dredgindor a visual
description of the various ways suction dredging activity on public land may be regulated.

%143 CFR 3809.31(b), 3809.200 and 3809.201.
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Figure 8.4-1 - Suction Dredging

Does BLM have an agreement under 3809.200 with the
state that meets thesquirements of 43 CFR 3809.201(lb)
and 3809.31(b)(1)?
Ostate required to notifshe BLM within 15 days receipt each request
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OBLM has an agreement withstate agency covering the
management of suction dredging

OBLM informs state of BE species present
Qoperation danot start until consultation is complete

v v
Yes No
v v
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authorization to conduct suction dredging meeting specifig
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\ 4 \ 4
\ 4 \ 4
Stat rmit tion BLM determines whether operation is
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8.4.1 Sthte Authorization
The BLM will not require a Notice or Plan of Operations if the following two criteria are met:
1 Thestate requires a permit for suction dredging activities, and

1 The BLM State Office has a Memorandum of Understanding (MOU) with the abguie
state agency under 43 CFR 3809.200 addressing the permitting of suction dredging
mining activity.*%?

If these two criteria are methe operatodoes not need toontact the BLMDistrict/Field Office
to undertake suction dredging activitigdess dierwise provided in the MOU between BLM
and thestate

Rather, the MOU between BLM atige statewill require thestate tonotify theBLM of each
application to conduct suction dredging activities within 15 calendar days of receipt of the
application. How the state will inform theDistrict/Field Office of these pending applications
varies depending on the specific MOU with tete

Under theMOU, the statemustwithhold authorization untESA consultation is completed. If
theBLM identifiesa confict with threatened or endangered species or proposed or critical
habitat then th®istrict/Field Office must notify thestate in writing of the conflict.SeeSection
12.2.4Suction Dredgindor an explanation of how equipment andaton limitations maye
addressed in an agreement with stage

Even if the operator does not need approval utideBLM G surface management regulations
because there is an MOU with the statéhef operair proposes to occupy or use a site for

activitiescifidemtsontad | mi riinng, &sthedpeftormaesdt i n 43

seek separate authorization from the BLMifsroccupancy®

8.4.2 BLM Authorization

For all uses of a suction dredge not covered by authorization under state regulations, the operator
must contact the BLM before beginning such use to determine whether the operator must submit
a Notice or a Plan of Operations to the BLM, or whether the activities constitute castfal use.

84.2.1 Casual Use

The determination of whether the proposed sactiredging activity is casual use is dependent

upon the environmental impact of the proposed activity and not the mechanized equipment being
used. If the impact of the proposed suction dredging activity is greater than negligible
disturbance then a No&r Plan of Operations is required.

2243 CFR 3809.31(b)(1).
2343 CFR 3809.31(c).
%443 CFR 3809.31(b)(2).
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8.4.2.1.1Designated Areas

The BLM may establish, through the land use planning process, that certain types of suction
dredging activity in designated areas constitute casual use. Where the BLM has made such a
desigration and the proposed activity meets the established criteria, the operator does not need to
contact the District/Field Office before commencing activities. For example, where the BLM
determines that the use of suction dredges with an intake up t@ia ckameter (e.g., up to 4

inches) in a designated section of a river is considered casual use; the operator does not need to
notify the District/Field Office prior to beginning his or her activity. The BLM will notify the

public via publication in th&ederal Registeof the boundaries of such specific areas and any
operating limitations, as well as through posting in each local BLM office having jurisdiction

over those lands.

8.4.2.2 Notice or Plan of Operations

Where the District/Field Manager detén@s that the operator must file a Notice or Plan of
Operations, the filing and review procedures must comply with 43 CFR 3809.301 through
3809.313 for a Notice or 43 CFR 3809.401 through 3809.412 for a Plan of Operations.

8.4.3 Threatened or Endangered [gecies

If the proposed suction dredging is located within any lands or waters known to contain federally
proposed or listed threatened or endangered species or their proposed or designated critical

habitat, regardless of the level of disturbance, theabpemust not begin operations until the

BLM meets the requirements of the ESA consultation. These requirements apply whether the
operations are conducted under the BLMG6s surf
authority pursuant to an MOU. The BLilay meet these consultation requirements on a case

by-case basis for each proposed operation or may complete a programmatic consultation to meet
ESA requirements for specific types of activities within a designated area. If proposed activities

are not onsistent with type of activity or location covered in the programmatic, then additional
consultation will be required.

8.5 Powersite Withdrawals

This section describes how the 3809 regulations apply to mining operations within powersite

withdrawals?®®

The Mining Claims Rights Restoration Act of 188§MCRRA), reopened all public lands
belonging to the United Statd#sat had previously beemthdrawn or reservednder the Federal
Power Actfor power development or powersites to mineral entry.

25p |, 84359, 30 USC 62525, 43 CFRpart 3730
26 Act of August 11 1955, P. L. 84859; 30 U.S.C621et seq
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However,the MCRRAdIid notreopenandsthat were

1 Included in any project operating or being constructed under a license or permit issued
under the Federal Power Act or otlAest of Congress

1 Under examination and survey by a prospective licensee of the FEdergly and
Regulatory Commission provided the prospective licensee holds preliminary permit that
has not been carlted or renewed more than onté

Under Section 2(b) of thilining Claims Rights Restoration Adhe locator of a placer mining
claimon reopened powersite lanasust not conduct mining operations for a period of 60 days
after filing a notice blocation with the proper BLMstate Office Note that there are no
restrictions on operators of lode claims.

During that timethe State Officewil| request a report regarding the need for a hearing from the
appropriate land management agency (i.e., Forest Service Regional Offioper BLM
District/Field Office). This analysis andeport must be submitted to tBéate Officewithin 50

days of tke date of recording witthe BLM so thatthe BLM may take the appropriate course of
action under the statute.

If the former powersite lands are managedh®BLM, theDistrict/Field Office will examine

the proposed operationssing thesurface manageemt iegulationsasa guideline and applying
reasonable mitigation measures to¢tem(s) or mill site(spndprepare a report documenting
whether there are conflictdf the application of theurface managemerggulationswill not
resole all apparentonflicts, theDistrict/Field Office may request public hearing under the
provisions of the Act. No referral for a hearing will be permitted until the above surface
management analysis has been completed and written up as a supporting report to the BLM
Deputy State Director in charge of mining claimnaining law adjudicationBased pon the
recommendations of tHaistrict/Field Office report, tle BLM State Officewill either:

1 Notify the mining claimant that npublic hearing is required, or

1 Notify the mining claimant thahe surface managentagency has requested the
Secretary to hold public hearing and that no activitiggeater than casuakeis
permitted until after thpublic hearing is heldby an Administrative Law Judge (AL3nd
a final desision is issued by the Office of Hearings and Appeals.

The decision issued by taministrative Law Judges restricted to an order that provides for
one of the three options below:

1 An Order prohibiting placer operations is recorded by the Governmém iCounty or

Boroughodés Recording Office. This recordi

but i s done to protect the Government 6s

267 43 CFR 373041.
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1 Permission to engage in placer mining on the condition thahitieg cimant must
follow an approved Plan ofg@rations and restore the surface to the condition it was in
immediaely prior to placer operations.

1 Non-conditional permissiogenerallyallowing the operator tengage in placer mining
subject to all aplicable laws and regulations

When placer mining is permitted, tAeiministrative Law Judgeiill furnish the mining claimant

a certified copy of the Order for recording in freper BLM State Officeand the County or
Boroughos Recor derismptvaid udntil @ certified cdply is recondedl. The
recording is at the expense of the mining claimant. The BLM applies its surface management
regulations tactivities onthe placer claim(s).

Each decision by aAdministrative Law Judges subjecto the right of appeal to the Interior
IBLA under 43 CFRpart 4, and no Order may issue until teministrative Law Judgs
decision, or a decision from IBLA upon appeal, is final.

Mining operations conducted on placer mining claims afation of the equirements othe

Mining Claims Rights Restoration Act are in noncompliance and may be cited under 43 CFR
3809. The District/Field Manager must takppaopriate actions to suspend the operation until
the procedures concerning the use and occupatiomcépinining claimsre in compliance

8.6 Timber Resources

Mining claimants have limited rights to cut and use the timber on their mining claims. The
Surface Resources Act of 1955, 30 U.S.C. 612(c), permits mining claimants to clear the land in
the ordnary working of a mining claim and use the timber on a mining claim or site for
construction and improvements. Other than these linatgtiorized uses, the timber on public
lands is the property of the United States and must be protected from unagkicatiing or

damage.

TheBLM may manage any timber not used for mining purposes and may direct the stockpiling

of timber for sale.No cutting of merchantable timber is permitted by the mining claimant or

operator withouthe written permission of th@istrict/FieldManager The t er m fAt i mber 0
defined as standing trees, downed trees, or logs which are capable of being measured in board
feet(43 CFR 5400.45). This permission, or refusal to permit cuttingtadeaddressed in the

BLM 6 eesponse tthe Notice or Plan of Operations.

The cutting of timber is not a causal use activifymber resources cut, damaged destroyed
in violation of an acceptedhotice or an approvedan of Operations or without proper
authorization is by definitioUD under 43 CFR 3809.605 and subject to the penalties
described in 43 CFR 3809.700.
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8.7 Land Use Plars

8.7.1 Performance Standard

Consistent with the Mining Lawsperations and poshining land use must comply with the
applicable BLM landise, activityand coastal zone nmagement plans, as appropridte See
Section 5.2.3 Complyingiith Land Use Plans.

The land use placanbe used to establish the objectives for posting land uses. The future

land uses will help define performance standards, inajudiolamation and mitigation

requirements for a particular opéion (see BLM HandbookH602-1, Land Use Planning
Handbool. Preparation of a land use plan is not a prerequisite to processing a Notice or
approving a Plan of Operationblotices and Planare to be processed according to the
timeframes in the regulations, and are not to be delayed pending completion of a land use plan.
The Plan of Operations or Notice must comply with the land use plan in effect when the DR or
ROD is signed or the Notide accepted.

In addition land use planswustrecognize theights granted byhe Mining Law to enter,

explore, and develop mineral resources on the public lands. A land use plan cannot change the
| a wabtsorization to use public lantlsat areopen tolocationunder the Mining Law.Areas

may only be removed from operation of the Mining Lawcbggres®nal withdrawal or in

accordance with the withdrawal provisions of Section 204 of FLPR@&strictions in a

particular land use plan have no force aridatfon the right of entry until one of the two

procedures stated above has occurkadtther, h areas open to mineral entry,abosed subject

to valid existing rights, the land use plan cannot be used to preclude mining or restrict certain
types of miing activities For example, | and use plans cann
open pit mining is not allowed, ban cyanide use, prohibit placer mining, or generally place limits
on the type or size of an operation.

8.7.2 Opening Lands to Mineral Entry

For public lands that are sold or exchanged under.83Us82(b) (Small Tracts Act), 43

U.S.C. 869 (Recreation and Public Purpose Aoty3 U.S.C. 1713 FLPMA sales), the minerals
reserved to the United States are segregated from operation of thg fams unless a lante
planning decision explicitly restores the lands to mineral éftrifhe provisions of theurface
management regulationscluding 43 CFR 3809.31, do not automatically make these lands open
to mineral entry under the mining law$hus, & land use plans are updated, Engtrict/Field
Manager should review the occurrence of such lands in the planning area and consider whether
or not to open the lands to mineral enthy.addition, he BLM mustuse thdanduse planning
processd consider opening any spéistate lands in the planning area that were closed as the
result of a salé’® Therefore, theopeningof theselands to mineral entrig partof the planning
process.

2843 CFR 3809.420(a)(3).

%943 CFR 3809.2.

210 s of January 20, 2001, the regulatosytier keeping the minerals beneath lands conveyed in exchange for sale
closed to mineral entry until the Secretary promulgates regulations, has been removed. This did not automatically
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8.7.3 PostMining Uses

In developing or amending a land ydan, the BLM should consider alternative uses of public
lands after mining has ceassge BLM Handbook H.601-1, Land Use Planning Handbopk

In the past, the assumption has been that disturbed lands will be returnedinipgeuses after
mine closwe. Reclamation requiremerftaind in filed Notices and approved Plans generally
reflect this assumptionReclamation plangenerallyrequire regrding and reshaping to conform
to adjacent landforms, and removing buildings, structdeedlities, andotherinfrastructures
such as roads and power lines.

Pre-mining useshowevermay not always be the most beneficial uses opthwic landsafter
mining has ceasedlhe BLM land use decisionshouldconsider postnining uses of the public
lands that h@ sustairthe economic and social wellbeingtbEé communities directly impacted
by mineral developmentThe BLM decisions concerning reclamation, posning usesand
even land disposal shouddsoconsider sustainable development of tammunities ar mine
closure.

For example, community economic growth may be sustained after mine closure by using the
existing infrastructur¢roads, power lines, water supply, eto.pring ina new industrial ust

replace the mining activityHowever, such opptunities can only occur where the land use plan

has considered and alledfor such alternative poshining uses.Postmining land uses must

avoid disturbing engineered containment cells where subsequent infiltration of groundwater
surface wateror effluent leakage can contaminate the environment. Such areas must be properly
located on BLM maps and geodatabases and marked for protection. In particular excavation or
even erosion must be avoided.

8.7.4 Casual Use Areas of Concern

Where the cumulativeffects of activities that ordinarily would be considered casual use have
resulted in, or are reasonably expected to result in, more than negligible distuttamotivity

is not considered casual use. The State Director may designate specific eoagh,ttie land
use planning process, where the individual or group must contact theDBitivet/Field Office
before beginning such activities. S®ection2.2 CumulativeEffects for a discussion on making
such a designation.

8.7.5 Suction DredgingUse Areas

The BLM may establish, through the lamske planning process, that certain types of suction
dredging activity in designated areas constitute casual use. Where the BLM has made such a

restore such lands to mineral entbut created the ability to opénem after addressing the issue in the respective

land use plan. The intent of 43 CFR 3809.2(a) is further explained in the preambiieet Registepage 70006
(11/21/2000); and state8:. . . al t hough these rul es r dandreseurce he regul ato
management rules which prevented public lands with reserved minerals from being restored to mineral entry under

the mining laws, they allow such restoration to occur on an-gpeExific basis only after subsequent larsg

planning decisioneccur, and BLM notifies the public. o
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designation and the proposed activity meets the establishethctiten the operatatoes not
need tacontact the BLMDistrict/Field Office before commencing activities. S8ection8.4.2.1
Casual Usédor a discussion on making suchiesignation

8.8 Pre-Existing Disturbances andFacilities

Preexisting disturbaneincludes any surface disturbance resulting from mirghated activities

that has been abandoned and left unreclaimed by the operator who caused the surface

disturbance. Prexisting facilities includes any structure or material that qualifies as an
Aocupancyo as defined in 43 CFR 3715 that has
operator who placed the structure or materials on public lands.

Operators wishing to conduct mining operations under the Mining Law are not authorized to use
or occupypre-existing facilitiesor to affect preexisting disturbances without BLM

authorization TheBLM is not obligated to andill not authorize an operator to use or occupy
pre-existing facilities or to affect prexisting disturbances unless the operatpeas to comply

with reclamation requirements of both 43 CFR 3715 and 43 CFR 3809 with regard to those
facilities and disturbances as follows:

1 Preexisting disturbancesUnder 43 CFR 3809, an operator is responsible for reclaiming
all portions of preexisting disturbances that his or her operation will affect.

1 Preexisting facilities- The decision on which reclamation provisions apply te pre
existing facilities that will be used or occupwdl be made on a cag®-case basis by
the District/Field Office.

The authorization (Notice or Plan of Operations) must clearly describe the ofseosiayations
for pre-existing disturbances and pegisting facilities*’*

8.8.1 Proposed Operations

As part of the BLMs review and acceptance of a complete Noticagpproval of a Plan of
Operations, the BLM must ensure the Notice or Plan of Operations identifies the d@perator
reclamation obligations for any pexisting disturbances that will be affected andgxisting
facilities that will be used or occupied.otites or Plans of Operations that do not adequately
address, tthe BLM és satisfaction, the operatsireclamation obligations for pexisting
disturbances and pexisting facilitieswill not be considered complete under 43 CFR 3809.301
and 3809.40respectively. The required financial guarantee must reflect all operator
obligations as called for in the accepted Notice or approved Plan of Operations, including the
cost of completing reclamation obligations associated with the use or occupatiorexispng
facilities and affecting prexisting disturbances.

8.8.2 Existing Operations

If the mining claimant or operator has existing Notice or Plan of Operatidhgatdoes not
expressly address the operé&aeclamation obligations for pexistingdisturbances that the

271 James R. McColDecision, 159 IBLA 167 (May 29, 2003)
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current operator has affected or will affect or for-exeésting facilities that are or will be used or
occupied, then the BLM must clarify such obligatiasst becomes aware of the operétor

violation of these regulationgzor Ndices, this clarifications includedasa modification of the

Notice under 43 CFR 3809.331 or Notice extension under 43 CFR 3809.333, whichever occurs
first. For Plans of Operations, this clarification is added as a modification of the Plan of
Operationsunder 43 CFR 3809.431 or included as part of the review of the reclamation cost
estimate and financial guarantee as required under 43 CFR 3809.552(b), whichever occurs first.
Regardless of the BLE actions to require modifications thie Notice or Plarthe operator and

the claimant remain liable.

8.8.30perator Liability

The extent of reclamation required under 43 CFR 3715 and/or 43 CFR 3809 does not in any way
limit liabilities under any other environmental lawsor example, anperator who conducts
operations involving prexisting disturbances and pegisting facilities may be liable for

remedial action or other response under the CERCLA in the event of a release of a hazardous
substance (as defined by CERCLA) into the environment, and may adsibjeet to the

requirements of other environmental laws.

8.8.4 Previous Operator

In situations wheréhe BLM has located the previous operator and that operator has agreed to
complete the reclamation of pexisting disturbances and pegisting faciliies for which he or

she is responsible, including any response and remedial action necessary to address the release of
hazardous substances, the current operator has no right to deny access to a previous operator who
wishes to complete hisor herreclarnati ob |l i gati ons. Should the ct
interfere with activities necessary to fulfil
current operator must eithgk) allow the previous operator to complete his or her obligations or

(2) modify his or her Notice, Planr occupancy concurrence to assume full responsibility for the
reclamation of those portions of the ymesting disturbances and pe&isting facilities.

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) 8-18

This Page Left Blank

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK:I (PuHic) 9-1

Chapter 9 | Espectciemenand

This chapter covers inspection requirements under 43 CFR 3809.600, enforcement requirements
under 43 CFR 3809.601 through 3809.604, prohibited acts under 43 CFR 3809.605, and
penalties under 43 CFR 3809.700 through 3809.701.

9.1 Conducting Inspections

9.1.1 Authority

The responsibilities for the inspection of operations are specifically addressed at 43 CFR
3809.600. However, BLM inspections are not necessarily limited to the specific requirements of
the surface management regulations, beittanducted relative to all applicable regulations and

laws governing mineral operations conducted under the authority of the Mining Law.

Inspections should address both 43 CFR 3715 and 43 CFR 3809 requirements, when applicable.

9.1.1.1 Facilities and Ermits

An inspection may include any physical aspects of the operation, including all structures,
equipment, and workings located on the public lands. An inspection may also include an
examination of any pertinent files the operator may have pertamitng tpermitting of the

operation and the storage of chemicals and supplies. Permits, approvals, and authorizations
subject to verification include any such documents issued or required by local, state, or Federal
authorities that are, or may be, requifedlawful operation.

9.1.1.2 Access

The operator must allow the BLM to inspect all aspects of operations on public lands and, as a
condition of operating on public lands, must allow the BLM inspector reasonable access through
their private lands in thgroject area in order to inspect public lands. Any attempt by an

operator to restrict or impede an inspection is prohibited and subject to enforcement actions by
the BLM under 43 CFR 3715 and/or 43 CFR 3809.

As noted in 43 CFR 3809.600(a), the regulaiat 43 CFR 3715.7 contain a special provision
governing the inspection of the inside of structures used solely for residential purposes. The
provisiorf ' states:

1 The BLM will not inspect the inside of structures used solely for residential purposes,
unless an occupant or a court of competent jurisdiction gives permission.

9 This limitation applies only to structures used solely as a residence. If a structure is used
also as an assay lab or other such component of an operation, that area may be inspected
by the BLM. However, if an operator or claimant objects to an inspection of his/her
private residence, consult BLM Law Enforcement before continuing.

2243 CFR 3715. (b).
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The BLM has the right and responsibility to inspect all mining operations on public lands;

however, an ingector should not insist on obtaining entry to a site or structure when the claimant

or operator objects to the inspections. In these cases, the inspector must contact his/her
supervisor. The supervisor will work with BLM Law Enforcement and, if necgstesr
Solicitoro6s Office to gain entry to those sit

9.1.2 Frequency and Timing

At least four times each year, the responsible District/Field Office will inspect an operation if the
operator uses cyanide or other leachates or whereish@gmificant potential for acidic or
deleterious drainag€?® Active Plans that do not involve leachates will be inspected at least two
times per year. Active Notices will be inspected at least once a year. These inspection
frequencies are minimums; &iict/Field Offices may and will conduct inspections on a more
frequent basis where it is deemed necessary. An active inspection program by BLM
District/Field Offices is critical for ensuring compliance with the surface management
regulations.

9.1.2.1 Kid Drainage and Chemicals

For operations where there is a significant potential for acidic or deleterious drainage, the
regulations require an inspection at least four times a year. Special care should be taken to
ensure that operations that pose ateto generate acid drainage are adequately inspected.

In addition, special attention must be given to operations that use large amounts of chemicals,
fuels, and explosives. Failure to follow the approved Plan and maintain compliance with
performancestandards at these operations has a potential to result in UUD. The inspector may
spend extra time on the ground and review the approved Plan on file in addition to monitoring
data in advance of the inspection.

9.1.2.2 Irregular Schedule

The BLM has theuthority to inspect operations at any time. District/Field Offices are
encouraged to maintain a frequent, recurring, but irregular schedule of inspections for all active
Plans and Notices. Areas known to host large concentrations of casual usg sutivid be
inspected as if they were an active operation under a Plan or Notice.

9.1.2.3 Operator Notification

The District/Field Office is not required to notify the operator of the inspection or have the
operator present during an inspection. Whemioal activity is suspected, Law Enforcement
personnel may require that the operator not be present or be informed of the inspection.

27343 CFR 3809.600(b).
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9.1.2.4 Frequency of Occupancy Related Inspections

Occupancies will be inspected on a regular basis to ensure thethemesquirements of 43 CFR
3715. Failure to comply with 43 CFR 3715 constitutes UUD which is a prohibited act under 43
CFR 3809.605(a) and (f).

9.1.3 Inspection Activities

The BLM may inspect any physical aspects of the operation, including allusésicequipment,

and workings located on the public lands. As part of the inspection, the BLM may also examine
any pertinent files the operator may have pertaining to the permitting of the operation and the
storage of chemicals and supplies. Permitsiaabs, and authorizations subject to verification
include any such documents issued or required by local, state, or Federal authorities that are, or
may be, required for lawful operation.

Before theinspection
1 Review the last inspection report for thygeration. Note any items identified for follow
up during the last inspection. Check the case file for ongoing or unresolved compliance
problems.

1 Review monitoring reports, if any, provided by the operator since the last inspection.

1 Determine additiorlaesource specialists whose expertise may be needed during the
inspection and solicit their participation.

1 Review the Plan or Notice on file and identify areas or aspects of the operation where you
want to focus the inspection to determine complian@y, farticular attention to any
conditions of approval placed upon the operation.

1T Schedule the inspection with the operator
participation during the inspection. Consider scheduling the inspection when the operator
or other agenciesb6 personnel, such as the

1 Ensure that all field and safety equipment is available and in working order. This
includes hard hat, stetded boots, camera, sample bottles or bags, global positioning
system(GPS) unit, field test instruments, inspection forms, etc.

During theinspection:

1 Compare the othe-ground operation with the Notice or Plan on file and note any
discrepancies.

T Discuss with the operator or tthiusofthper at or 6
operation and any difficulties they may be experiencing in implementing the Plan or
Notice.
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1 Use photos to document site conditions, especially where there are compliance issues.

1 Where appropriate and feasible, take field measurements #adol&amples of water,
soil, waste rock, etc., as needed to verif
compliance determinations. Carefully mark and maintain the chain of custody for any
sample that will be used in compliance determinations. Ldcatsamples or
measurements with GPS. Typical modern-sorvey GPS accuracies are within 3
meters if the receiver has Wide Area Augmentation System (WAA®ithin 15 meters
if it does not.

1 Take detailed notes during the inspection in order to suppgparation of the inspection
report. For Notices or some Plans, it may be possible to directly document inspection
results on a prerinted inspection form while onsite.

1 Prior to leaving the site, hold a clesat discussion with the operator, or thé@signated
representative, on the results of the inspection. If using-prpred inspection form,
leave a copy with the operator. Be sure to document any field resolution of compliance
issues or other agreements made with the operator in the inspeqtat.

1 If at any time during the inspection you encounter suspected criminal activity or other
dangerous conditions, such as the release of hazardous materials, leave the site
immediately and report the situation to your supervisor and BLM Law Enfertem
and/or hazardous materials staff.

After theinspection:
1 Deliver any samples collected during the inspection to the appropriate analytical lab.

1 If not prepared while onsite based on the field notes, prepare a written inspection report
that documentsite conditions. Attach any photos and test results to the inspection
report.

1 Brief management on any compliance problems noted during the inspection. Prepare any
follow-up enforcement orders that may be warranted based on the results of the
inspection.

1 Place a copy of the inspection report in the case file and send a copy to the operator and
appropriate state agency.

1 Enter the inspection into the LR2000 system within 5 working days.

9.1.4 Safety

Safety must be foremost in the mind of the inspeatdrias/her supervisor. When conducting
an inspection, the inspector is ultimately responsible for making safe choices. If there is a doubt
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in the inspectoro6s mind about the safety of s
must not ente In these situations supervisors will not take any action to force or compel the
employee to conduct an inspection until adequate steps have been taken to mitigate the hazard to

a degree that an inspection can be performed. If such a situationteristsnay be a violation

of either 43 CFR 3715 or 43 CFR 3809 or both, and further inspection may not be necessary for

the enforcement process to proceed. In short, the regulations governing use and occupancy and
surface management of mining claims arplace to protect BLM personnel as well as the

general population from immediate threats to health and safety.

9.1.4.1 Safety Equipment

Proper field gear must be provided each inspector. At a minimum, this equipment must include a
hard hat, safety glass with appropriate UV/glare protection, steedd shoes, adequate supplies

of water, and a first aid kit. When conducting inspections, the BLM employee must wear the
safety equipment applicable to the type of operation and stage of activity.

9.1.4.2 Irspector Safety Training

Any BLM employee engaged in inspecting active mining operations must be given any safety
training routinely provided other field personn&l/e recommenddr surface operation8LM
employees performing inspections receive trairqgivalent to that required by the MSHA
regulations found at 30 CHpart 48B.

9.1.4.3 Underground Operations

Inspections of underground operations for surface compliance issues are not routine. When it is
necessary to inspect underground operatitresBLM employee must comply with the
procedures and guidance, including training r
entry policy.

It is the responsibility of the operator to make sure that underground portions of its operations
can safely be imected, consistent with the MSHA regulations. At a minimum, the operation
should be registered with the MSHA, and be subject to routine inspections by that agency. All
mine operations, regardless of size, are required to notify MSHA of their existdst¢A
inspection frequency may vary from district to district, so anyone entering an underground
mining operation should inquire as to when the last MSHA inspection was conducted.
Nevertheless, appropriate caution should be exercised when entering amyaurtmine,
regardless of MSHA inspection frequency. Do not enter any portion of an underground mine
that has been closed by the operator.

9.1.4.4 Safety Procedures around Suspected Criminal Activities
During the inspection of a mining operation, BliMspectors may find evidence of criminal

activities such as illegal drugs, illegal drug labs, illegal weapons, explosive caches, and
fraudulent activities. In such cases, the inspector must terminate the inspection immediately and
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notify, through his/hesupervisor, BLM Law Enforcement. The inspector should not attempt to
collect evidence or in any way disturb a possible crime scene.

9.1.4.5 Safety Procedures around Hazardous Materials

A BLM inspector may discover an unauthorized waste dump or Batlinndicates the presence

of potential hazardous substances (e.g., containers of unknown substances, pools of
unidentifiable liquids, piles of unknown solid materials, unusual odors, or any materials out of
place or not associated with an authorized dagjivany type of Hazardous Materials release, or
suspected violations of either the RCRA or the CERCIlrAsuch cases, the BLM inspector

must take the following precautions:

i Treat each site as if it contains hazardous materials.

1 Do not handle, move, @mpen any containers, breathe vapors, or make contact with any
materials.

1 Move a safe distance upwind from the site.

1 Contact the appropriate site personnel for the operator (Hazardous Materials or
Environmental Coordinator). In addition, notify the egiate BLM and state officials.

The Occupational Safety and Health Act (OSHA) hazardous waste operations and emergency
response regulations are contained in 29 CFR 1910.120, and are referred to as the HAZWOPER
regulations. The HAZWOPER regulations itgnrequirements for first responders, who are
described as A...individuals who are |ikely
and who have been trained to initiate an emergency response sequence by notifying the proper
authoritiesofte r el ease. 0

Any BLM employee working in the field may witness or discover a hazardous substance release
while conducting his/her job responsibilities. In order to ensure that field personnel are familiar
with the potential hazards associated with sudiease:

1 A minimum of 2 hours of First Responder Training must be completed by all new field
personnel; this training should be provided by a Hazardous Materials Coordinator in the
State or District/Field Office who has completed the necessary hazardtersais
awareness training offered by the National Training Center (NTC).

1 Additional training materials such as films and presentations are available through the
NTC and should be reviewed on a periodic basis.

1 District/Field Managers are responsiblesttsure that field personnel meet this health and
safety requirement.
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9.1.5 Documentation of Inspections

The findings and results of each inspection must be documented. At the end of each inspection,
and before the inspection can be entered in LR2&0Mspector must complete an inspection

report. Checklists and inspection report forms can be used but they must always be accompanied
by sufficient narrative to completely describe the situation found during the inspection. The

report must be prepareing sufficient narrative and photographs to completely document the
nature of any violations found during the inspection. See Chapter 13 Records Management of
this handbook for further guidance concerning documenting requirements.

Since the state ance8eral regulatory requirements vary by state, the individual BLM State
Offices may develop a standard inspection report format to be used in their state as statewide
program guidance. Each State Officeds report

1 The datdhe report was written.
1 The date of the inspection.

1 The name(s) of anyone present during the inspection and affiliation (BLM employees,
state or Feder al regul ators, operatoros em

1 Geographic coordinates (UTMNADS3) for a locdéion, or township, range, and section
descriptions sufficient to locate the operation on the ground.

1 A discussion of the site including any and all elements of occupancy, descriptions of
chemical, explosive, and fuel storage, and the extent of all sulifstaebances.

1 A description of any suspected compliance violations, including site conditions, citation
of regulatory provision violated, and any follayp action to be taken.

Portable GPS units should be used for mapping whenever possible. Phatosneit site
conditions are especially valuable and must be appropriately labeled with a suitable caption, the
date, and the name of the photographer.

Proper documentation is not limited to an inspection report. It is critical that any identified
noncomgiance be documented in a noncompliance order (see Section 9.2.3.1 Noncompliance
Order ) . A noncompliance order is the BLMO6s p
and directing the operator as to the steps needed to remedy the situation.

9.2 Enforcenent Actions

9.2.1 Prohibited Acts

The regul ations at 43 CFR 3809.601 through 38
enforcement actions when operators engage in one of the prohibited acts under 43 CFR
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3809.605, or otherwise do not meet the rezqants of these regulations. Prohibited acts
include, but are not limited to, the following:

1 Causing any UUD.

1 Conducting operations, other than casual use, without an accepted Notice or approved
Plan.

1 Conducting operations outside the scope of theptedeNotice or approved Plan.
1 Conducting operations without an acceptable financial guarantee.

1 Failing to meet all regulatory requirements when not conducting operations.
1 Failing to comply with all applicable performance standards.

1 Failing to comply wth any enforcement action.

1 Abandoning any operation prior to complying with all reclamation and closure
requirements.

9.2.2 Regulatory Overlap of Enforcement Actions

Paragraph 43 CFR 3809.601 specifies what types of enforcement action the BLM may take f
operations that do not meet the requirements of these regulations. However, where there is a
violation under 43 CFR 3809, there may also be a violation under 43 CFR 3715.

In general, the 43 CFR 3809 regulations should be used in instances dealifigdvitm e c e s s ar y
or Undue Degradationo under FLPMA Section 302
of Notices, Plans, and the provisions governing financial guarantees. The Use and Occupancy
Regulations at 43 CFR 3715 also incorporate the UUDRdatdnbut should be used to deal with
occupancies or activities that are not MAReasoO
Resources Act, 30 U.S.C. 612. There is, however, considerable overlap between the two sets of
regulations. For example, violatis involving the lack of permits and/or violations that is or

could cause environmental damage can be enforced with either set of regulations. That is
because failure to comply with applicable per
orunde degradationo under the 43 CFR 3809 regul
under 43 CFR 3715.6. In addition, an operator is by definition causing UUD if use and
occupancy is not Ar eason &eeldyCFR B809.5Pespittlie under
overlap, when issuing an enforcement ortiex BLM will issue the order under eh43 CFR

3809 or 43 CFR 3715If enforcement under both regulations is approprtaeeBLM must issue

two separate enforcement orders because the appeal requereimaert the two regulations

differ.

Enforcement actions issued by the BLM against operators for failure to obtain local, state, or
other Federal permits, or for violating those permit conditions, must be based on a finding from
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the applicable permittinguthority that the operator is either operating without a required permit

or is in violation of its permit conditions. The BLM does not independently determine if a

permit from another agency is required for the operation or that a local, state, ¢reutbiel
agencyo6s permit conditions have been violated
determine whether their own laws or regulations have been violated. If another agency notifies

the BLM that they have determined an operation onipldrds is in violation of their local,

state, or Federal requirements related to environmental protection or protection of cultural

resources, then it may be appropriate for the BLM to issue an enforcement order against the
operator citing noncomplianaeith 43 CFR 3809.420 or, if occupancy is involved, 43 CFR

3715.6.

9.2.3 Types of Enforcement Orders

Enforcement actions under 43 CFR 3809.601 are taken when there is a clear violation of one or
more of the prohibited acts listed under 43 CFR 3809.60&.BLM may issue three types of
enforcement orders:noncompliance orders, suspension orders, and immediate temporary
suspension orders. To assist with the proper implementation of enforcement orders,

Figure 9.21, Inspection and Enforcement Order Prhaes shows when enforcement actions

are to be taken.

9.2.3.1 Noncompliance Order

A noncompliance ordé* will be issued for failing to comply with the provisions of a Notice or
Plan, or any violation of 43 CFR 3868. Appendix A, Template 9.21, Noncomfiance Order,
presents a template for a noncompliance order. A noncompliance order must include all of the
following:

9 Describe the violation.
1 Identify the corrective action.
1 Provide the timeframe in which the corrective action must occur.

A noncomplance order must be issued by itself and not in conjunction with a suspension order
or an immediate temporary suspension order. Generally a noncompliance order is issued for
infractions of the regulations that do not involve immediate danger or harmitio, lseféety, or

the environmentA noncompliance order should never be issued for violations that are
significant to a degree that health, safety, or the environment are at immediate risk. In these
instances, an enforcement action under 43 CFR 37150FR33809.601(b)(2) must be taken.

"Note t hatoticedfrron ®a mp Iiinanced ( NON3809.661. Tihe torrectdite diisi n 43 CF |
enfor cement a@rcompl@amce dardad AANOR is a term used id3 CFR3715 and carries differing

penalties an@ppeals authoritee The two terms argotinterchangeable.

43 CFR 3809.601.
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Figure 9.2-1 - Inspection and Enforcement Order
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9.2.3.2 Suspension Order

Suspengin of all or part of an operation may be ordered for failure to comply with a
noncompliance ordéf® for a significant violation. Before issuing the suspension order, the
District/Field Manager must:

1 Determine that the operator has failed to timely comptlf a noncompliance order for a
significant violation.

f Notify the operator of the BLMO6s intention

1 Provide the operator an opportunity for an informal hearing before the State Director to
object to the suspension.

9.2.3.2.1Determination of Significant Violation

A Asignificanto violation under 43 CFR 3809. 6
environmental or other harm or danger, or that substantially deviates from the complete

Notice or approved Plan of OperationsxaBples of significant violations include, but

are not limited to:

1 The disturbance of surface areas not covered in an accepted Notice or approved Plan of
Operations.

1 The unauthorized storage or use of chemicals or fuels.
1 Operating without an acceptalfieancial guarantee.

| f you are unsure whether a violation can be
Office for further guidance.

9.2.3.2.2 Operator Notification to Issue Suspension Order

Before issuing a suspension order, the DistriettFManager must notify the operator of the
Bureauds intent to iAppendidABemgaed 2datficatiomof or der (
Intent to Issue a Suspension Order). This notification must be in writing and take the form of a

letter, rather than formal decision. The notification will not contain any appeals language as it
merely informs the operator of an impending action and the availability of an informal hearing at
the operatords request. The notancéorderaand on mus
must remind the operator of its responsibilities under the original order.

The notification must not in any way alter the terms of the noncompliance order. In those
instances where the conditions of the noncompliance order must be amendetindment to
the noncompliance order must be written before the notification may be sent.

27643 CFR 3809.601(a).
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The notification must also inform the operator that it has an opportunity for an informal hearing
before the BLM State Director to object to the suspension.

Following issuance of the Notification of Intent to Issue a Suspension Grgpeidix A,

Template 9.22), if the operator still fails to comply with the noncompliance order, the
authorized officer may issue a suspension order Appendix A, Template 9.23 Sispension
Order).

When writing a suspension order, remember that the objective is to stop the action or activities
that are in violation of the regulations and not necessarily the entire operation. In addition,
suspension orders must not be issued fdatians that are minor in nature and probably will not
rise to a level that is significant.

9.2.3.2.3 Informal Hearing

An informal hearing with the State Director must be offered to an operator before a suspension

order is issued unless an immediate terapy suspension order is issued. A request for an

informal hearing with the State Director must be made with the office of the State Director
within 15 days of the District/Field Manager 6

The informal hearing should be arranged as soon a&i®but no later than 10 working days
after the operator requests an informal hearing. The informal hearing may be conducted via
teleconference if agreed upon by all parties.

The informal hearing as well as all conversations held with the District/Eifice or the
affected party must be documented in the case file court reporteis usedor other transcript
of the informal hearing is made.

9.2.3.3 Immediate Temporary Suspension

The District/Field Manager may order an immediate, temporary ssispeof all or any part of
an operation without issuing a noncompliance order, notifying the operator in advance, or
providing the operator an opportunity for an informal hearing if:

1 The operator does not comply with any provision of their Notice, Pl@pefations, or
the surface management regulaticars)

1 Animmediate, temporary suspension is necessary to protect health, safety, or the
environment from imminent danger or harm.

Note that 43 CFR 3809.601(b)(2) requires both conditions to be met xfoireg an
immediate, temporary suspensidppendix A, Template 9.24, Immediate Temporary
Suspension Order).

The exception to meeting both conditions occurs where operations are being conducted without
proper authorization. Where an operator is condggilarlevel operations without an
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approved Plan of Operations or Notlewel operations without submitting a complete Notice,
the BLM may presume that an immediate suspension is necessary.

9.2.3.3.1 Use and Occupancy

The language used in 43 CFR 3&M.(2) is similar to the language found in 43 CFR 3715.7
1(a)(ii) for issuing an immediate, temporary suspension. However, because an Immediate
Temporary Suspension under 43 CFR 3715 cannot be stayed by appeal, it is the most powerful
order available tone BLM and should be used in all instances involving chemical releases or
ongoing activities that are causing environmental damage at a minénsitstances where a

direct threat to health, safety, or the environment results from actions taken lgratoQ@n
immediate temporary suspension order under 43 CFR 3711f%iTst be considered. An

immediate temporary suspension order under 43 CFR 3715 cannot be stayed by an appeal to
IBLA and does not require State Director revien order under 43 CFR 3B also provides for
civil as well as criminal penalties for those who do not comply and offers the most direct,
positive means for dealing with a serious threat. In instances where violations of the Clean
Water Act, Safe Drinking Water Act, RCRA, or CER&are involved, an order issued under 43
CFR 3715 should be written.

9.2.4 Preparation of Enforcement Orders

All enforcement orders must be in writing, issued as formal decisions, and include the pertinent
appeals language. In addition, any enforcernesiér must clearly require abatement of the

violation under the appropriate subpft.This is necessary to ensure that, should subsequent

criminal violations ensue, the administrative record will not be vague and that knowing and

willful misconductises abl i shed and documented. Document i
violation is extremely important. If subsequent criminal violations ensue, such documentation in

the administrative record will support a charge of knowing and willful misconduct, which will

generally cause the amount of damages to be increased. In addition, such documentation in the
case file is important to defend against any administrative appeal of the enforcement order.

Any enforcement order under 43 CFR 3809.601(a) or (b) must spé&tify:

1 How the operator is failing or has failed to comply with the regulatory requirements of 43
CFR 3809. This must be a detailed list of the regulations that the operator is violating,
including the subsection if applicable.

1 The portion of the operatiorf,any, that the operator must cease or suspend. Note that a
noncompliance order does not require an operator to cease any particular action but
provides a list of actions that the operator must take to avoid further actions that would or
could involve thesuspension of all or part of their operations.

1 The actions the operator must take to correct the noncompliance and the time, not to
exceed 30 calendar days, within which the operator must start corrective action.

21743 CFR 3715 or 43 CFR 3809
27843 CFR 3809.601(c).
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1 The time within which the operator musingplete corrective action. Note that the
ti meframe for actions to take place begins
effective date is specified as the date of receipt of the order (date received for certified
mail - return receipt requested) the date of personal service for orders delivered by
hand.

1 A reference to specific and pertinent details from the case file that establish the facts on
which the action is predicated. These facts should lead concisely and logically to the
conclusiongdrawn concerning the violations.

1 A-reference to 43 CFR 3809.604 that specifies the civil actions that the BLM may request
for violations of the order, that the BLM may revoke an approved Plan of Operations or
nullify a Notice as allowed by 43 CFR 3809.6@2d the criminal penalties at 43 CFR
3809.700.

9.2.5 Serving an Enforcement Order

Under 43 CFR 3809.603(a), the BLM will serve a noncompliance order, a notification of intent
to issue a suspension order, a suspension order, or another enforcement tirdgrerson to
whom it is directed or his or her designated agent.

The BLM will send the notification or order by certified maikturn receipt requested, by hand

to the operator or his or her designated agent, or consistent with the rules gosemwviceyof a

summons and complaint under Rule 4 of the Federal Rules of Criminal Procedure (see Appendix
Fi Arrest Warrant or Summons upon Complafiit) The BLM may also serve the notification

or order by Il eaving a c oplplacadf abodb with anptleeraaduito r 6 s
residing at that | ocation and by mailing a co
operator is an organization or corporation, the BLM will deliver a copy of the notification or

order to an officer, a managiing general agent, or another agent appointed or legally authorized

to receive service of process. A copy of the notification or order must also be mailed to the
organi zationds | ast known address within the
elsewhere in the United States. Service is complete when the written notification or order is
offered or certified mail is received, and is not incomplete because of refusal to accept.

The BLM may also deliver a copy of the written notification or orderat he oper at or 0s
area to the designated agent or to the individual who, based upon reasonable inquiry, appears to

be in charge. If no such individual can be located at the project area, the BLM may offer a copy

of the written notification to anydividual at the project area who appears to be an employee or

agent of the person to whom the notification or order is issued. Service is complete when the

notice or order is offered, and is not incomplete because of refusal to accept. Following service

at the project area, the BLM will send an information copy by certified nailirn receipt
requested to the operator or the operatorodos d

29 Federal Criminal Code and Rules, Rules of Criminal Procedure, Preliminary Proceedingsi Rulest
Warrant or Summons on a Complaint.
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When delivery is made by hand, the serving official must place a declaration in the case filing
stating that handlelivery was made, giving the date and time of the delivery, the name of the
person who received service, and the name of the serving offiéae that the regulations
specify that when serving a notification or order by personal seasceformation copy will

also be sent by certified maifteturn receipt requested.

The mining claimant or operator may designate an agent for service of notifications and orders.
The mining claimant or operator must provide the designation in wrditigetlocal BLM
District/Field Office having jurisdiction over the lands involved.

The BLM authorized officerds personal dealing
and professional, as with any member of the public. Professional detachustienexercised

in all matters involving the enforcement process. While the BLM agent must strive for cordial
relations, the BLM6s ultimate responsibility
engage in mineral exploration and mining on thblig lands.

Safety of all BLMemployeess paramount\When dealing with potentially dangerous situatjons
where law enforcement assistance mawhaantedarrangements should be made in advance.

9.2.6 Duration of Order

All enforcement orders remain effect until the BLM determines that the violation is abated or,
if the violation is not abated, the enforcement order is terminated by IBLA or the court. Under
43 CFR 3809.601(b)(3), the BLM will issue a decision terminating a suspension ordet ighen i
determined that the operator has corrected the violaippgndix A, Template 9:8

Suspension Order Terminajed

9.2.7 Failure to Comply

The BLM may take a variety of actions where an operator fails or refuses to comply with an
enforcement orderActions may include one or more of the following: initiating a civil action

against the operator or claimant in Federal District Court, requiring the operator to submit a Plan

of Operations for existing and future operations that would otherwise onlyeaegNotice, or
revoking the operatordéds Pl an or Operations or

9.2.7.1 Initiating a Civil Action

Under 43 CFR 3809.604, if an operator does not comply with a BLM order issued under 43 CFR
3809.601 or 3809.602, DOImayger e st t he US Attorneyds Office
Federal District Court for an injunction or order to enforce its order, prevent the operator from
conducting operations on the public lands in violation of this subpart, and collect damages

reaulting from unlawful acts. This relief may be in addition to the enforcement actions described

in 43 CFR 3809.601 and 3809.602, and the penalties described in 43 CFR 3809.700.

If the BLM has determined that the operator has not complied or the BLMdsmsr® believe
that the operator will not comply with an enforcement order even before the time period for
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ed, the BLM will cont act t

complying has ir
fr h e U 8ingAlocunentawall peéptace®in the case, an d

assistance
file.

exp
om t

9.2.7.2 Loss of Operator Notice Eligibility

In addition to the other remedies available if the operator fails to timely comply with a
noncompliance order issued under 43 CFR 3809.601(a), or has a histoncompliance, the

BLM may order the operator to submit a Plan of Operations under 43 CFR 3809.401 for all
current and future notielevel operations® (seeAppendix A, Template 9.2 Order Requiring

Plans). If, for example, an operator or claimant faidscomply with an order and remains in
noncompliance for a period longer than 6 months, a decision requiring the submission of a Plan
of OperationgseeAppendix A, Template 9.2 Suspension Order) and/or a decision to revoke or
nullify the authorizatior{seeAppendix A, Template 9.28 Nullification of Notice/Revocation of

Plan) may be issued

9.2.7.3 Revoke the Plan or Nullify the Notice

In addition to the other remedies available, as provided for under 43 CFR 3809.602(a), the BLM
may revoke a Plan offigrations or nullify a Notice upon finding that:

1 A violation exists of any provision of the Notice, Plan of Operations, or the 43 CFR 3809
regulations, and the operator has failed to correct the violation within the time specified
in the enforcement ordessued under 43 CFR 3809.601, or

1 A pattern of violations exists at the operations.

A decision to revoke or nullify the authori za
di scretion. Whet her t he manadaduredoscorga@a i si on i
significant violation or a pattern of violations, the need to take such action must be clearly
documented in the case file. When looking at a pattern of violations, violations from other
concurrent or previous operations conductethieyoperator may be considered. Before

revoking a Plan or nullifying a Notice, the District/Field Manager must notify the operator of its
intention to take the action (s@&@pendix A, Template 9.27 Notification of Intent to Nullify

Notice/Revoke Plangnd provide the operator an opportunity for an informal hearing before the

State Directof®

The informal hearing before the State Director follows the same procedures as the informal
hearing for a notice to issue a suspension order under 43 CFR 380%.66&(8ection 9.2.3.2.3
Informal Hearing.

If, after the informal hearing, the Field Manager believes that it is still necessary to revoke the
plan or nullify the notice, the Field Manager will issue a formal written decision to the operator
(seeAppendk A, Template 9.28 Nullification of Notice/Revocation of Plan of Operations). A

28043 CFR 3809.604(b).
%143 CFR 3809.602(b).
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decision to revoke a Plan or nullify a Notice constitutes an appealable decision and must include
standard appeals language.

If the BLM revokes a Plan of Operations or gk a Notice, the operator must not conduct

operations on the public lands in the project area, except for reclamation or other measures

specified by BLM?*? If the operator continues to conduct operations after receiving the
decision, and the decisionnsot st ayed by the I BLA, the BLM mu
Of fice to determine whether to request assi st
order.

9.3 Criminal Penalties

In certain circumstances, the BLM may seek criminal penalties iti@utb the other

enforcement remedies in section 9.2. The criminal penalties established by statute for
individuals and organizations who knowingly and willfully violate 43 CFR 3809 are found at 43
CFR 3809.700.

9.3.1 Individuals

If an operator or cienant knowingly and willfully violates the regulatory requirements, he/she
may be subject to arrest and trial under Section 303(a) of FLP/MKthe operator or claimant

is convicted, he/she will be subject to a fine of not more than $100,000 or thatarefine
provided for in the applicable provisions of 18 U.S.C. 3571, or imprisonment not to exceed 12
months, or both, for each offense.

9.3.2 Organizations

If an organization or corporation knowingly and willfully violates the regulatory requiresniént
is subject to trial and, if convicted, will be subject to a fine of not more than $200,000 or the
alternative fine provided for in the applicable provisions of 18 U.S.C. 3571.

%8243 CFR 3809.602(c).
2343 U.S.C. 1733(a)
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Chapter 10 Decisions and Appeal s

This chapter provides guidance on what must be included in a surface management decision and
how to process appeals of those decisions. It discusses the roles and responsibilities of the
District/ Field Office, Stat enth®@éppealspocessSol i ci t o

10.1 Decisions

10.1.1 Decision Content
A well-drafted decision will contain the following:
1 A complete statement of the material facts, i.e., those facts necessary to decide the issues.

1 Reference to relevant documents in theedds used in deciding the case, (e.g.,
inspections, records of telephone conversations, environmental analysis, consultation
results, etc.).

1 The issue(s) on which the decision hinges.
i Statement of relevant law (statutes, regulations) to the factsdlveehe issues.
1 Appeals provisions.

10.1.2 Appeals Language

All formal decisions must contain the appropriate appeals language. The appeals language for
District/Field Manager decisions is different from that needed to describe the process to appeal
the results of a State Director Review (SDR). The following two sections contain the appropriate
appeal language for each of these decisions. BLM Form-184i#ormation on Taking Appeals

to the Interior Board of Land Appeals, may be included with gwoéstbn, but the decision will

still contain the relevant appeals language.

10.1.2.1 District/Field Office Decisions Appeals Language

All decisions issued by the District/Field Office in administering the surface management
program under 43 CFR 3809 stuat a minimum, contain the following appeals information (see
Appendix A, Template 10-1, Field Office Decisiofi Appeal Language):

If you are adversely affected by this decision, you may request thartes appropriate Staje

BLM State Director eview this decision. If you request State Director Review, the request must
be received in theefiter appropriate sta)eBLM State Office atifisert State Office mailing

addres$, no later than 30 calendar days after you receive or have been notifigsl addision.

The request for State Director Review must be filed in accordance with the provisions in 43 CFR
3809.805. This decision will remain in effect while the State Director Review is pending, unless
you request and obtain a stay from the Stated@r. If you request a stay, you have the burden
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of proof to demonstrate that a stay should be granted using the standards and procedures for
obtaining a stay from the Interior Board of Land Appeals (IBEA).

If the State Director does not make a d&mi on your request for review of this decision within 21
days of receipt of the request, you should consider the request declined and you may appeal this
decision to the IBLA. You may contact thener appropriate sta)eBLM State Office to

determine Waen the BLM received the request for State Director Review. You have 30 days from
the end of the 28lay period in which to file your Notice of Appeal with this officeiasért

address of Field Office issuing the decigiarich we will forward to IBLA.

Under 43 CFR 3809.801(a)(1), if you wish to bypass a State Director Review, this decision may

be appealed directly to the IBLA in accordance with the regulations at 43 CFR part 4. Your

Notice of Appeal must be filed in this office @agert address ofiEld Office issuing the decisipn

within 30 days from receipt of this decision. As the appellant you have the burden of showing that

the decision appealed from is in error. Enclosed is BLM Form-1848ich contains information

on taking appeals to th8IL A . This decision wil/| remain in effect
pending, unless you request and obtain a stay under 43 CFR 4.21. If you request a stay, you have

the burden of proof to demonstrate that a stay should be granted under the cA2IGFR 4.21.

Failure to include the proper appeals language in a District/Field Office decision does not limit
the appeal rights of the recipiefit. However, not including the language may result in
extending the period during which an adversely affeptety may request SDR or file an appeal
with IBLA.

10.1.2.2 State Director DecisionsAppeals Language

All decisions issued by the State Director in administering the surface management program
must, at a minimum, include the following appaafermation in the decision (see Appendix A,
Template 10.22, State Director DecisiohAppeal Language)

This decision may be appealed to the Interior Board of Land Appeals (IBLA) in accordance with

the regulations contained in 43 CFR part 4 and the enclosed1B#21. If an appeal is taken,

your Notice of Appeal must be filed in this offidagert State Office addreswithin 30 days from

receipt of this decision. The appellant has the burden of showing that the decision appealed from

isinerror. Thisdesii on wi | | remain in effect while the | BLAG:
request and obtain a stay under 43 CFR 4.21. If you request a stay, you have the burden of proof

to demonstrate that a stay should be granted under the criteria in 43 CFR 4.21.

Failure to include the appeals provisions in the State Director decision does not limit the appeal
rights of the recipient but may result in extending the timeframe in which an appeal can be filed
with IBLA.

10.1.2.3 Request for Stay
All decisions under 3 CFR 380%reeffecive immediately unless the operator or other

adversely affected party requests and is granted a stay of the dé&isitre office issuing the
decision must include language in the decision on how to request a stay, including e stand

28443 CFR 4.214).
2543 CFR 4.410
2643 CFR 3809.803.
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for obtaining a stay. The provided language must include the following informaéen (
Appendix A, Template 10-3, Request for a Stay

If you wish to file a petition pursuant to regulations 43 CFR 4.21 for a stay of the effectiveness of
this decsion during the time that your appeal is being reviewed by IBLA, the petition for a stay
must accompany your notice of appeal. A petition for a stay is required to show sufficient
justification based on the standards listed below. Copies of this nbapgpeal and petition for a

stay must also be submitted to each party named in the decision, to the IBLA, and to the
appropriate Office of the Solicitor (see 43 CFR 4.413) at the same time the original documents are
filed with this office. If you request stay, you have the burden of proof to demonstrate that a stay
should be granted.

Standards for Obtaining a Stay

Except as otherwise provided by law or other pertinent regulation, a petition for a stay of a
decision pending appeal shall show sufficigstification based on the following standards:
1. The relative harm to parties if the stay is granted or denied.
2. The | ikelihood of the appellantds success on th
3. The likelihood of immediate and irreparable harm if the stay is not granted.
4. Whether tle public interest favors granting the stay.

10.1.3 Issuing the Decision

Decisions must be sent via certified maiturn receipt requested, in order to ensure receipt by

the intended party and to establish a timeframe for the filing of appeals. Weée¥és a high

level of public interest or the BLM is aware of parties other than the operator who may claim to

be Aadversely affectedo by the decision, it m
the media and via public mailings of applicaléxision documents. In some cases, it is

advisable to deliver copies via certified mail of the decision to those individuals or groups, other

than the operator, who have been active in the review and analysis process for a particular

decision and who amgotential appellants. This ensures these parties are aware of the final

decision and establishes a timeline for the filing of appeals.

10.2 Administrative Review Process

An operator or other adversely affected party may request administrative re\aeBLbf
decision. The party adversely affected by a decision under Part 3809 may either request a
SDR® or appeal directly to the IBLA® (see Figure 10-2, Administrative Review Procéss

10.2.1 Decisions Subject to Administrative Review

There are a vaety of decisions issued in connection with the surface management program by
either the District/Field Office or the State Office that are subject to administrative review by
adversely affected parties.

28743 CFR 3809.800(a).
28843 CFR 3809.800(b) and 43 CFR 4.410.
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Examples of decisions subject to the administratwgew procedures in 43 CFR 3809.800
include:

T

T

Establishment of the financial guarantee amount that must be posted for a Notice
operation.

Establishment of the financial guarantee amount that must be posted for a Plan of
Operations.

Acceptance, rejectig or forfeiture of a financial guarantee instrument.
Approval of a Plan of Operations.

Denial or withholding approval of a Plan of Operations.

Rejection of a Notice or Plan of Operations.

A decision that a Notice has expired.

A decision requiring suhission of a modification to a Notice or Plan.
Issuance of an enforcement order.

A decision determining that a Notice or Plan has been abandoned.
A decision revoking a Plan or nullifying a Notice.

Concurrence on use and occupancy associated with eeNwtPlan (must appeal direct
to IBLA, no SDR process availafd).

The State Directordés decision on a SDR

10.2.2 Decisions Not Subject to Administrative Review

Not all actions taken by the BLM in administering the surface management prograobgect
to administrative review because the actions do not involve a decistbe ByM. Certain

actions are considered intermediate steps in a larger process which itself is subject to review.

For example, communications with the operator abouptbpeosed actions are not final
decisions, and hence should not to be issued in the form of a decision nor should the
communication include the standard appeals provision.

289 Note that there is no SDR because this is a 3715 decision and 43 CFR 3715 does not provide for SDRs.
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Figure 10.217 Administrative Review Process
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Examples of nommeviewable actions:

1 Notification that a Notice is complete or incomplete and/or requests for additional
information.

9 Notification of additional review time for a Notice.

1 Notification that a Plan of Opefanhs is complete or incomplete and/or requests for
additional information.

1 Advice to the operator of consultation or coordination requirements.
1 Advice to the operator of environmental information needs or deficiencies.

1 Notification of Intent to issue suspension order, or to nullify a Notice or to revoke a
Plan of Operations.

10.2.3 Standing to Seek Administrative Review

IBLA appeals or SDR requests may be filed by any individuals or entities that are adversely

affected by the decision. Individualernt i ti es may be fHnadversely aff
recipient(s) of the BLM decision, or if they participated in the decigi@iking process. For

decisions involving NEPA documentation, this can occur by providing comments or input to the

BLM prior to the action, such as commenting on a draft EIS.

| f you believe the party appealing to the | BL
within the meaning of the regulations, and the BLM should argue for dismissal based on lack of
standing, youkoul d rai se the issue with the Solicito
and answer.

10.2.4 Where and When to File a Request for Administrative Review

A request for a SDR must be filed with the office of the State Director within 30 dagsepbt

of the District/Field Manager s deci si on. Ap
decisions must be filed with the Field Office that issued the decision within 30 days of receipt of

the decision. An appeal to IBLA of a State Directorisieq, including a decision as the result

of a SDR, must be filed with the State Office within 30 days of receipt of the decision.

Because decisions issued to operators are served by certifiedra@tarh receipt requested,
determining whether an appeal SDR request was filed within the-8@y period is relatively

straight forward. For parties other than the operator, the appeal period begins from the date the
party might reasonably be expected to be aware of the decision. Unless the decisidno is sent
the party via certified mail, the appeal period is determined based on the timing of public notice
mechanisms such as a press release, mass magieral Registenotice, etc. For deliberation
concerning the timeliness of an administrative reviiéng use the procedures defined at 43

CFR 4.401(a).
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10.2.5 Full Force and Effect

Under 43 CFR 3809.803, the BLMO0s decisions un
full force and effect upon issuance unless a request for a stay is filed atetidrathe

reviewing entity. Requests for a stay must be filed directly with IBLA and accompany the initial
Notice of Appeal or with State Director and accompany a SDR request and address the four

criteria in Section 10.1.2 Appeals Languéife.

10.3 StateDirector Review Procedures

10.3.1 SDR Request

A request for SDR must be made in writing and include the serial number of the Notice or Plan
of Operations, a written statement explaining why the BLM should change its original decision,
and any documenthat support the written statement. The request must also contain contact
information for the requester, including a telephone or fax number. The requester may also
request a meeting with the State Director.

If a timely filed SDR request is missing sowfethe information required by the regulations, the
BLM will contact the affected party to obtain the missing information. If the missing

information is not received in a reasonable amount of time (not to exceed 60 days), the State
Director will proceed wth the SDR process based on the information submitted and the case file.

10.3.2 Decision to Review

Within 21 days of receipt of the request, the State Director will notify the party seeking the SDR
whether he/she will review the original BLM decisioh. This notification is sent by certified

mail - return receipt requested. If the State Director declines to review the original BLM
decision, the adversely affected party has 30
to file an appealoftn Di strict/ Field Officedbs decision wi
decision whether to review the District/Field Office decision is not subject to administrative

review.

If the adversely affected party files an appeal to IBLA while the State Dirieateviewing the
District/ Field Manager 6s decision, then the S
the original decision and case file to IBLA. If the State Director is not aware that the affected

party filed an appeal with IBLA, then théa®e Director decision will be voided by a subsequent

IBLA action. The adversely affected party may choose to file with IBLA at any time while the

original decision is being reviewed by the State Director.

10.3.3 Purpose of SDR

The primary purpose of éhreview by the State Director is to ensure the original decision is not
flawed or in error by violating any applicable law, regulation, or policy. Based on this review,

2043 CFR 4.21

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) 10-8

the State Director may affirm the original decision or remand the original deceg&ridthe
office that issued the decision.

To facilitate the review, the State Director may request the case file from the appropriate office
that issued the challenged decision. If requested, the District/Field Office will provide the
original case fi¢ to the State Office within 10 business days after receiving the request for the
case file. A copy of the case file will be retained in the District/Field Office.

A determination by the State Director to affirm the original decision will be issuedeas a

decision by the State Director. Once the State Director issues a decision to affirm the
District/ Field Officebs decision, the State D
which is no longer in effect. The only decision that can tleeafdpealed to IBLA is the State

Directorodés decision. The adversely affected
Director within 30 calendadtaysof t he appell antds receipt of th
decision that affirms the oriigal decision will be the basis of any subsequent IBLA or judicial
appeal, the State Director must consult with
decision.

A decision to reject the original decision and remand the case back to the Disldicffiee
may be made when the case file does not support the decision of the District/Field Manager. The

State Directorodos decision will provide cl ear
address remanded items. A determination by the StagdetDi to remand the original decision

back to the issuing office must be issued by
decision is not subject to administrative rev

decision. Assuch,theStdlei r ect or 6s deci sion to remand the
include appeal language.

The State Director must complete the review and issue a decision within 90 days or sooner, if
possible, from the date of the original decision. The SDR decisiobevent certified mail
receipt requested.

10.3.4 State Director Meeting

The party requesting SDR may request a meeting with the State Director as part of the review
process. The State Director must determine whether or not he/she can accommaoakeétitiige

request. In general, BLM policy is for the State Director to accommodate meeting requests as

part of the SDR process. However, if the request involves an issue that is not under the State
Directorodos jurisdiction, then the meeting cou

If the meeting is determined appropriate, then it should be held as early in the process as

possible. The meeting is an opportunity for the party requesting the SDR to discuss the problems
in a nonadversarial setting. The State Director will determuh® should be present during the
meeting. This meeting and all conversations held with the District/Field Office or the affected

party must be documented in the case file. The results of the meeting are to be documented and
used in conjunctionwiththease f il e review to formulate the
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10.4 IBLA Appeals

10.4.1 IBLA Background

10.4.1.1 Summary Disposition Cases

All incoming IBLA appeals are screened by a Docket Attorney to determine whether or not they
are suitable for sumany disposition. Cases suitable for summary disposition are those subject
to dismissal for lack of jurisdiction (e.g., untimely appeal) or where the facts preclude any
chance of affording appellant any relief on the appeal. These cases are genedaly loleci

orders that are not published in the volumes of IBLA decisions and therefore cannot be cited.
The summary disposition process expedites the resolution of appeals where no genuine issue
requires legal research, opinion drafting, or deliberation.

10.4.1.2 Types of filings before the IBLA

Although the most common filings before the IBLA are the Notice of Appeal, Statement of
Reasons, and Answer, there are many other types of filings. Either the BLM or the appellant

may file requests for extensionktone, expedited consideration, consolidation, or hearing. In
addition to these filings, the appell ant may
other parties may file requests for intervention.

The tirzrgze for filing any document other théne Notice of Appeal itself may be extended by the
IBLA.

The BLM6s decision is not effective if the | B
appeal is decided.

If the item(s) under appeal is (are) a pressing matter, the BLM may requegtedtited review.

This is considered an extraordinary procedure and should only be requested when absolute
necessary (e.g., immediate action is necessary to protect health, safety, or the environment from
imminent danger or harm).

The IBLA may consolida separate pending appeals if the appeals involve identical or closely
factual context and legal issues. Intervention is the recognition that a party with an interest
adverse to the appellant may potentially be adversely affected by the decision on appeal
Generally, IBLA appeals are decided on the briefs alone, without oral argument or a hearing.
However, at the request of one of the parties or on its own motion, the IBLA can refer the matter
to an administrative law judge for a hearing if there aneifstgnt factual or legal issues

remaining to be decided and the record without a hearing would be insufficient for resolving

them?®®

29243 CFR 4.401(a) and 4.422(d).
2343 CFR 4.415.
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10.4.2 IBLA Appeals
10.4.2.1 Filings by the Appellant
10.4.2.1.2 Notice of Appeal and Statement of Reasons

A decision @ the District/Field Manager may be appealed directly to IBLA or after the SDR
decision is issued. In either case, the appeal must be filed in the office where the decision under
appeal was issued within 30 calendar days of receipt of the decision.

No exension of time to file a Notice of Appeal can be graAtédJnder 43 CFR 4.401(a), any
delay in filing a Notice of Appeal will be waived if it is filed within 10 days after the due date,
and it is determined that the appeal document was transmittecbabpraransmitted before the
due date. If the BLM receives the Notice of Appeal within theldp period, but determines

that it was not transmitted before the due date, the Field or State Office will forward the Notice
of Appeal along with any supportigpcumentation to the IBLA for dismissal.

If the BLM receives the Notice of Appeal after theddl period, District/Field Office Surface
Management Specialist or the State Office Program Lead will return it to the appellant with a
cover letter explaininghat the case was closed because no timely appeal was filed. The letter
should have photocopies of documents in the case file that show the appeal was received after
the grace period, including the return receipt card showing the date that the appedimed

the decision, the envelope showing the postmark of when the appeal was mailed, and the date
stamp showing when the appeal was received by the BLM. The letter is not a formal decision
and should not include appeals language. If the appellardtsijethe closing of the case and
rejecting the appeal as untimely, then the case file will be forwarded to the IBLA which will
determine whether a timely appeal was in fact filed.

The Notice of Appeal should contain the following information: the naintieecaffected party

and address and the BLM serial number of the Notice or Plan of Operations that is the subject of
the appeal. An appeal not containing all the information required by 43 CFR 3809.802 is still
forwarded to IBLA within 10 business days.

The Notice of Appeal may contain the Statement of Reasons for filing the appeal or the
Statement of Reasons may be filed separately. If the appellant does not file a Statement of
Reasons with its Notice of Appeal, then the appellant must file the StatefriReasons with the
IBLA within 30 days after the Notice of Appeal was filed. See 43 CFR 4.412 and 4.413 for
further guidance on the appeals requirements.

10.4.2.1.2 Requests for Stay

The appellant may also file a request for a stay under 43 CFR T#&lrequest for stay must be

filed with the IBLA along with a copy of the Notice of Appeal, and with the BLM office that

issued the decision. The appellant has the burden to demonstrate that the four factors listed in 43
CFR 4.21 justify the issuancé @ stay.

29443 CFR 4.411(c).
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10.4.2.2 BLMOG6s initial review of the appeal

When a new appeal is filed with the BLM, the District/Field or State Office must review the
documents filed to ascertain what will be filed in response and the due dates. It is sometimes
difficult to tell whether the document filed by the appellant is a Notice of Appeal and/or a
Statement of Reasons and/or a Request for a Stay. If you have any doubt, contact the Solicitor's
Office to review theappellands filing.

If the appellant only flesaNo#&c of Appeal, then the BLMO6s only
the case file and transmit it along with the Notice of Appeal to IBLA within 10 working days.

The BLM then waits for the appellant to file its Statement of Reasons or the time for filing a

Staement of Reasons expires. The BLM has 30 days from receipt of the Statement of Reasons,

or the date when the Statement of Reasons was due (if no Statement of Reasons is filed), to file

its answer.

If the appellant files a Notice of Appeal and a Statero&éReasons together, the BLM must
transmit the case file to IBLA within 10 days as well as file its answer with IBLA within 30 days
of receipt. The answer must be served on all parties within 15 days of serving the IBLA, and is
usually served at the sartime.

If the appellant files both a Notice of Appeal and request for stay, the BLM must transmit the

case file to IBLA as well as any response to the stay request within 10 working days. Because of

this short timeframe for responding, it is very impottidat you contact the Solicitor's Office

immediately when you receive any appeal that contains a request for a stay so that you can
determine whether a response is required. Th
below for further discussio) may al so include a request to e»
answer until 30 days after the IBLA makes a decision on the stay request or 30 days after the
appellant files its Statement of Reasons, if not included with the Notice of Appeal aastrequ

stay.

10.4.2.3 Preparing and transmitting the case file to IBLA

The Notice of Appeal is placed in the original case file. The original case file and index, but not
any confidential, privileged, or protected information (see Section 13.3.2 €ntididor

Proprietary Information) is forwarded to IBLA within 10 business days of receipt of the appeal
and is sent by certified maikreturn receipt requested. A copy of the case file must be
maintained in the District/Field Office. In order to tranistine case file to IBLA, Standard Form
18422 is completed by the forwarding office.

The contents of the case file for IBLA cases must conform to the attached guidance from the
Solicitordéds Office on preparinnglfthedappeahis st r at i v
related to a decision on a Plan of Operations or plan modification, an electronic copy of the

relevant NEPA document(s) must be included in the case file submitted to IBLA.

Confidential information, including Privacy Act informatigerpprietary information, and
attorneyclient privileged communications, must be handled in accordance with the special
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procedures found at 43 CFR 4.31 and discussed in further detail in Section 13.3.2 Confidential or
Proprietary Information.

If the caseife is very large and/or would take significant resources to copy before sending to the
IBLA, contact the Solicitor's Office immediately before undertaking any copying or scanning.

The Solicitor's Office can contact the IBLA Docket Attorney to determinetler the entire

case file must be sent, and/or whether parts of the case file may be provided in electronic format.
As of the date of this handbook, the IBLA is not accepting the case file in electronic format, but
this may change in the future.

TheBLM may contact the IBLA Docket Attorney to discuss procedural matters only (such as
guestions about the format of taégministrativerecord); however, no communication regarding
the merits of the appeal can be made directly to anyone at the IBLA whaikdgjion over the
merits of the case by the BLM unless all parties to the case are present. This is the rule of
fundamental fairness. Violation of the rule constit@egartecommunication. If the
communication regarding the merits of the case idemia writing then a copy is served on all

the parties to the case to ensure the BLM is not engagergpartecommunication. If the

BLM orally communicates with someone at the IBLA who has jurisdiction to decide the merits
of the case, then all partissthe appeal must be present. See Section 13.7.3 Avoiding Ex parte
Contact with IBLA for discussion ax partecontact in relationship the administrative record.

10.4.2.4BLM & Answer
The BLM6s answer is due 30 datofsReasdns. dmeFielche BL M

Office Surface Management Specialist and State Program Lead are to work closely with the
Solicitords Office to prepare the BLM6s the ¢

the case file. In some cases,the BLMandtheiSe i t or 6 s Of fi ce may al so
appeal has i dentified a |l egitimate error in t
Solicitorbdés Office to request the I BLA to rem
answer.

10. 4. 2. RBespBriseM@ ssRequest for Stay

The decision under appeal is in full force and effect unless the adversely affected party seeks a
stay from the IBLA and the IBLA grants the stay. If the appeal consists of both a Notice of
Appeal and Request for Stay, BBeM must transmit both the case file along with any response

to the stay request to the IBLA within 10 working days. Depending on the circumstances, the
BLMG6s r es pmyregeestimagisairtiade a request to extend the time for filing the

B L Ms@nswer until 30 days after the IBLA makes a decision on the stay request or 30 days after
the appellant files its statement of reasons, whichever is later.

If the appellant files a request for a stay under 43 CFR 4.21, the BLM should contact the

Solicitor's Office immediately to determine how to respond. In some cases, the BLM may
determine that it is not necessary to oppose
will file a short brief with the IBLA stating that it takes no positiontba stay request. If the
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BLM and the Solicitordés Office determine that
why the appeal does not warrant a stay under the four criteria listed in 43 CFR 4.21.

I f the I BLA gr ant s Ilespesify what portiorhoéthelBBM.dekdison underd e r  w
appeal is stayed. Any portions of the BLM decision not appealed remains in full force and

effect. The Field Office must continue regular inspections of the project while the decision is

under appeal.

10.43 Intervenors

In some cases, a party other than the appellant will file a request to intervene in the appeal. For
example, if the appeal was brought by an environmental group, the operator may seek to
intervene or vice versa. The IBLA will look at whet the party seeking to intervene could have
independently brought the appeal it seeks to participate in, and whether the interests of the party
seeking to intervene could be adversely affected by the outcome of the appeal.

Although the intervenors mayqvide the BLM with advance or draft copies of the filings they
intend to file with the IBLA, the BLM must not share drafts or other information not available in
the case file with intervenors, even if the intervenors have become a party to the case on the
same side as BLM.

10.5 Litigation in Federal Court

10.5.1 Judicial Challenges

A BLM decision under 43 CFR 3809 may be challenged in Federal court in two ways. First, a
party may seek judicial review of a decision made by the IBLA or during SDR.

Secomnl, a party may challenge a BLM decision in Federal court without going to IBLA or

seeking SDR first. Under 43 CFR 3809.803, all decisions made under the surface management
regulations are effective immediately. Consequently, decisions made under dloe surf
management regulations are exempt from the requirement to exhaust administrative remedies in
43 CFR 4.21(c), and anyone with standing may immediately challenge a BLM decision in
Federal court.

Judicial challenges of BLM decisions under 43 CFR 380%iaree cor d revi ewo0 case
Administrative Procedures Act. This means that the court may look only to the administrative
record to determine whether the BLM6s actions

10.5.2 Legal Representation

The Department of Justice (DOJ) or the | ocal L
BLM in Feder al court. The Solicitorbés Office
States Attorney (AUSA) in case preparation and will act as the liaighrthe BLM.

The BLM District/Field and State Offices will provide background information, case file history,
chronology of events |l eading to the court <cas
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prepare litigation reports and briefs.dre ner al , the BLM wil| wor k th
Office rather than contacting or being contacted by the AUSA/DQOJ attorney directly.

10.5.3 Judicial Enforcement

In accordance with 43 CFR 3809.604, DOI may request the United States Attorney toanitiate
civil action when the operator fails to comply with an order. This process is initiated by the State

Director writing a memorandum to the Solicito
case file number, background information about the casdhaneéason affirmative litigation is
requested. A copy of the case file wildl be i

Office will review the case file and identify the legal authority(ies) for taking affirmative
litigation.

The United StatesAtor ney 6s Of fice makes the final deci s
pursue the case. If the case is pursued by the United States Attorney, then the Office Surface
Management State Lead and all appropriate District/Field Office personnel mustlablavai
work with the Solicitorés Office to suppor
Uni ted States Attorney, then the BLM must
if any additional action is necessary to adnimaisvely close the case file.

t ot
con
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ChapltPublic Visits

The surface management regulatfShprovide the public with a process to visit mine sites and
associated facilities on public lands. The purpose of the visit is to give the public an opportunity
to view the mine site and associated facilities. The operator must, however, provide reasonable
access to public lands.

Nothing in the regulations allows nor authorizes the BLM to sponsor public mine visits-to non

public lands, including operations on @te and state lands. In addition, nothing in the
regulations allows nor authorizes the BLM to sponsor public visits to underground operations.

11.1 Public Requests

Members of the public may request BLM sponsor an annual visit to any mine on public lands
Under 43 CFR 3809.900(c), members of the public must provide their own transportation to the
mine site, except in rare instances when transportation is provided by the BLM.

The requester must include names and contact information (telephone numbeddrasd) of all
parties to participate in the visit with the request. In addition, a request must be made a
minimum of 30 days before the proposed date for the visit to ensure the BLM District/Field
Office will be able to properly coordinate with the cgter.

11.2 Processing a Request for Public Visit

When the BLM receives a request from the public to visit an operation located on public lands,
the District/Field Office will work with the operator to address the logistics and timing for the
visit. TheDistrict/Field Office will coordinate mine visits with the operator to avoid disruption

of operations and will schedule visits during normal BLM business hours. After consulting with
the operator, the BLM District/Field Office may limit the size of theljugroup for safety

reasons. The BLM will also provide the operator with a list of all participants.

The BLM will discuss with the operator whether the operator is able to provide necessary safety
equipment and transportation within the project atéthe operator is unable to provide safety
equipment or transportation within the project area, the BLM will do so. However, operators
must make available any safety equipment they normally provide to other visitors. Under no
circumstance will a membei the public be allowed to operate his/her own vehicle within the
project area.

Once the operator and BLM District/Field Office have agreed on the logistics and timing for the
public visit, the District/Field Manager will communicate, in writing, to bguester this

information and any safety limitations, such as clothing and equipment requirements. The
visitors to the mine site must wear a BLM visitor pass (see Appendi¥iGitor Pass) at all

times while on the visit. The conditions and statemargtrne agreed upon and signed by the
visitor or the individual prior to being allowed to go on the trip.

29543 CFR 3809.900.
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11.3 Operator Responsibilities

The operator must allow the public to visit operations on public lands and must provide access to
all surface areas drsurface facilities on public lands that are ordinarily made available to

visitors on operator sponsored public tours. For example, if the operator normally allows the
public to view a refinery facility, that facility would be available for the Bispbn®red public

visit. Where the operator does not normally sponsor any public tours, the District/Field

Manager, in consultation with the operator, will determine what surface areas and surface
facilities on public lands may be made available for the visit.

Operators must not exclude persons whose part
representative must accompany the group on the visit. Operators must make available any
necessary safety training that they provide to other visitors. Operatanstarequired to

provide transportation within the project area, but if they do not, the operator must provide

access for BLMsponsored transportation.
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Chapl®ZedeStadt e Agreements
This chapter covers the requirements for establishing an agreeittetite state under 43 CFR

3809.200 through 3809.204. The procedures and timeframes for reviewing and revising
agreements the BLM had with the state on January 20, 2001, are also discussed in this chapter.

12.1 Existing Agreements

FederalState Agreerants that were in place on January 20, 2001, were not cancelled by the
revised regulations. The regulations do, however, require a review of all existing agrééients.
The BLM was directed to review existing agreements by January 20, 2002, to determine if
revisions were needed to meet the requirements of the regulations. The governor of the state or
the delegated representative of the governor could request an extension in writing. The State
Director could grant an additional year or two to review asterg agreement. If an extension

was not requested and revisions were needed to meet requirements of the regulations, the
existing agreement terminated on January 20, 2002. If an extension was granted but the review
determined revisions were necessany tnese revisions were not completed by January 20,

2004, the existing agreement terminated.

12.2 New Agreements

To prevent administrative delays and avoid duplication of effort, the BLM may enter into
agreements with a state agency or agencies. Sumffreement may provide for joint
management or defer to the state administration of certain surface management responsibilities.

12.2.1 Memorandum of Understanding (MOU)

An MOU is an agreement that outlines the roles, responsibilities, and commitneaichgbarty

to the agreement. Such agreements may be between two parties, e.g., the BLM and the state, or
may involve multiple parties, such as an agreement between the BLM, state, and U.S. Forest
Service. It needs to be noted, no funds may be transigmcet an MOU.

The BLM and the state may agree to jointly regulate operations or the state may request that
BLM defer to the state regulation of some or all of the aspects of the surface management
program subject to the limitations specified in 43 CFR®301 through 3809.203. The type of
MOU being written (joint management agreement or deferral to state administration) should be
determined early in the process so an appropriate schedule can be developed for the effort.

An MOU with the state should loeveloped at the State Offibevel and signed by the State

Director and the appropriate state agency administrator(s). More than one agreement may be
developed between the BLM and different state agencies, or more than one agreement with a
single state gency may be used to address different aspects of the surface management program.

29643 CFR 3809.204.
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The agreement must conform to the BLMO0s cont e
BLM Manual 1786 Memorandums of Understandingustration 2, for an example of the

correct format. BLM Manual 1786 also provides guidance on development, implementation,

review and recordkeeping for MOUSs.

12.2.2 Joint Management Agreement

A joint management agreeméHtbetween the BLM and one or more state agencies, and
possibly one omore Federal agencies, is intended to facilitate the management of certain
surface management responsibilities. Where joint administration of the surface management
program by BLM and a state is contemplated, the agencies should document this relationship
an MOU. This type of an agreement may identify a lead agency for certain actions and
responsibilities, but does not let the BLM defer program administration to the state.

The BLM should consider all areas of overlapping Fedgtale program respoigity when
developing a joint management agreement with the state. At a minimum, BLM must consider:

1 Common approaches to review Plans of Operations, including effective cooperation
regarding NEPA.

1 Performance standards.

1 Interim management of temporarkpsure.

1 Financial guarantees.

1 Inspections.

1 Enforcement actions, including referrals of violations to state enforcement agencies.
It is possible for a joint management MOU to address only a single aspect of the regulation of
mining operations; howevegit is the intent of the regulations to minimize delays and avoid
duplication of administration and enforcement actions by working cooperatively with the
responsible state agencies. Therefore, the entire program should be reviewed when developing a

joint management MOU with the respective state agency or agencies.

An MOU for jJjoint management does not require
surface management program.

12.2.3 Defer to State Administration

A deferral MOU isacommitmén by t he state to administer som
surface management responsibiliti&s To avoid confusing a deferral agreement with a joint

29743 CFR 3809.200(a).
29843 CFR 3809.200(b).
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management agreement, the MOU must clearly state that the purpose of the agreement is to defer
the adnmistration of some or all of the surface management program to the state. The format for
this type of agreement is the same as an MOU for joint management of the program with one
modification. The deferral MOU must provide for, and thoroughly desdhieeguditing system

that will be used to verify compliance with for those elements of the program deferred to state
administration.

12.2.3.1 Statebs Request

A deferral must be requested in writing by the $tdtequesting to regulate operations on public
lands in place of BLM administration for some or all of the requirements under 43 CFR 3809.
The state must send the request to the State Director that has jurisdiction over the public lands
for the state. Figure 122, Deferral Agreement Developmeniiglow chart of how such a

request is processed.

The state request must contain the following items:

T An analysis of the statebds | egal aut horiti
mining activity on public land.

1 Identification of the resaues to be committed, i.e., position titles, position qualification
requirements, computers, equipment, training, etc., needed to conduct the task(s)
requested to be deferred in the agreement.

1 Documentation that sufficient funding is available to admanigte program.

12.2.3.2 Deferral Limitations

An agreement to defer to state administration of the surface management program is limited by
the provisions listed in 43 CFR 3809.203(a) through (d). These limitations are:

1 The BLM must still concur withach state decision to approve a Plan of Operations.
1 The BLM retains the responsibility for compliance with NEPA.

1 The BLM remains responsible for land use planning on its public lands and for
implementing other Federal la#8relating to the public lands.

1 The financial guarantee must still be redeemable by the BLM, and the BLM must concur
in the approval, release, or forfeiture of a financial guarantee for public lands.

29943 CFR 3809.202(a).

30 For example, the BLM is still responsible for ensuring compliance with use and occupancy regulations under 43
CFR 3715¢conducting validity exams if required under 43 CFR 3809.100, making determinations of common
versus uncommon variety, and protecting cultural resources (historic as well as prehistoric) and threatened and
endangered plant and animal habitat.
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12.2.3.3 BLM6s Review

The BLM State Director will review the request to ensure gllired informatiof™ is present.

The State Director will notify the state that the BLM has received the request and whether the
request is complete. If additional information is required, the letter will identify the information
needed in order for the BILto conduct its evaluation of the state program.

Unlike a joint management MOU, an MOU for deferral of the regulation of mining operations to
the state requires public notification and comment. Once a complete request has been presented,
the State Diretor will notify the public and provide an opportunity for comment on the proposed
deferral. The notification must clearly define what BLM responsibilities are proposed for

deferral and what responsibilities will be retained, including those resporeshitiat may not

be deferred which are identified in 43 CFR 3809.203. Public notification will, at a minimum,
include publication in a daily newspaper with statewide circulation. Other outreach methods,

such as mailings to interest groups, may be useddaore interested parties are aware of the

deferral request. The public will be given a minimum of 30 days to comment on the request.

The State Director must determine whether the state has the legal authorities, resources, and
funding to do the work #t would be deferred to them. The BLM will determine consistency

with the 3809 regulations by comparing the state standards on a prdwspowavision basis to

determine whetherthe nonu mer i cal and numeri cal statoe stan
to BLM counterpartd®® When comparing state and Federal regulations, the state timeframes do

not have to be the same as corresponding Federal timeframes to be functionally equivalent. In
addition to laws and regulations, the state may use guidelid&s; p@nuals, and permitting

practices to demonstrate that the state standard is functionally equivalent to the BLM standard.

A state regulatory standard that is more stringent than the Federal standard meets the functionally
equivalent requirement prowad it does not preempt Federal intent to allow occurrence of the

activity. In reviewing the state standard to determine whether it is functionally equivalent, the

BLM will request assistance from the Regional

Once the public notificaan period has ended, the BLM will prepare a determination to
document the State Directorés evaluation of t
following elements:

1 Summary of the request, i.e., what portions of the surface management program
administration were requested deferred to the state.

1 Evaluation/Analysis of the Request, i.e., based on the criteria at 43 CFR 3809.202(b)(2).
T Summary of salient public comments and the

1 Determination Findings.

30143 CFR 380202(b) (1).
30243 CFR 3809.202(b)(2)(i).
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Figure 12.2171 Deferral Agreement Development
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The State Director wil/ make a decision on th
has the necessary legal authorities, resources, and funding to implement an agfédtrient.

important to note that the decisitmdefer administration of some of or the entire program to the

state is not implemented until a deferral MOU has been developed and signed. It is the deferral
MOU stating how and what is deferred that allows the state to administer all or portions of the
BLM6s surface management progr am. I f the sta
requirements of the surface management regulations and the state has the resources and funding,
then the BLM must enter into an agreement that defers to state reggiati@ or all operations

on public lands.

A deferral decision by the State Director is categorically excluded from NEPA review in
accordance with 43 CFR 46.210(h).

12.2.3.4 Appeal of State Directordés Decision

The State Directortbst el irse @wne <to ntce rade fnegr aa dmi
management program will be the final decision of the BEMIf the state or any other adversely
affected party does not agree with the State
havethe legal authorities, resources, and/or funding to do the work, then the state or other

adversely affected party may appeal to the Assistant Secretary for Lands and Minerals
Management within 30 days of t he dienctadsferon. A
or not to defer administration to the state i
(OHA).

Even though the appeal is not to OHA/IBLA, it must include all of information required in 43

CFR 3809.802. The Notice of Appeal mhstmade in writing and filed with the BLM State

Of fice that made the decision. The Notice of
address (state agency or other adversely affe
case file managemet number (i f one was assigned) or r e
statement of reasons for the appeal. If the statement of reasons does not accompany the Notice

of Appeal, the appellant must file the statement of reasons with Assistarte8efoelLand and

Minerals Management within 30 days after the Notice of Appeal was filed. The decision of the
Assistant Secretary will be the final decision of the Department.

12.2.3.5 State Performance

A deferral MOU requires the BLM to monitorthast e 6s admi ni stration and
surface management requirements to ensure all tasks deferred to the state are in compliance with
the MOU. In the deferral MOU, a procedure to conduct periodic program reviews must be
established. The programlinbe reviewed annually, at a minimum, or more often if deemed
appropriate by the BLM. The program review will include procedures for notifying the state

when the state is not in compliance with all or part of the MOU. The procedures must also

include rasonable timeframes for the state to correct items identified as not being in compliance
with the MOU.

30343 CFR 3809.202(b)(2).
30443 CFR 3809.202(d).
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12.2.3.6 Termination

The agreement must provide procedures for either the BLM or the state to terminate the MOU.
The termination of a joint managemexgreement may be done by either party with-a 60
calendarday notification. The BLM may terminate the deferral MOU if the state does not timely
correct items identified as not in compliance with the M&UThe state may terminate the

deferral MOU by notifing the BLM 60 calendar days in advarit® The agreement must

provide that each agency agrees to maintain the existing financial guarantees until such time as
an agreement can be reached between the operator, BLM, and state agency to replace or release
thefinancial guarantee.

12.2.4 Suction Dredging Agreement

An agreement may address suction dredging if the state permits this type of activity (see Section
8.4 Suction Dredging). In cases where the Fedgtiate Agreement addresses suction dredging,
the BLM can defer administration of the activity to the state if the agreement addresses the

following:*°’

1 The MOU describes the type and level of activity covered by the agreement. For
example, limits on the size of the intake diameter of the suction dredgewarm, limits
on the horsepower rating of the equipment, limits on the activity beneath the existing
water surface of an active stream channel orvegetated sand and gravel bar exposed
within the active stream channel, limits on the number of dayseimit may be used in
a year, and the number of people that can use a permit.

1 The MOU contains a list of standard operating procedures that the operator must follow
and the state will enforce on suction dredging activities.

1 The MOU provides that the séawill notify the BLM within 15 days of receipt of a
suction dredging application. The purpose of the notification is so that the BLM can
review the location of the proposed activity and inform the state of any federally
proposed or listed threatenedemdangered species or their proposed or designated
critical habitat that may be affected by the proposed activity.

1 The MOU must provide that if the BLM requests it, the suction dredging application will
not be approved by the state until the BLM completassultation with the FWS under
the ESA.

%9543 CFR 3809.203(f)(1).
%943 CFR 3809.203(f)(2).
%9743 CFR 3809.31(b) and 3809.201(b).
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Chapi®ecords Management

The primary objective of this chapter is to ensure the creation of a complete administrative
record that document s nndcessaly brMridse degadaiionafthe t o pr
lands in accordance with the mandate of Section 302(b) of FLPMA, 43 U.S.C. 1732(b).

Specifically, the administrative record documents operator and agency actions associated with
surface disturbance conducted underghrface management regulations at 43 CFR 3809 and

use and occupancy conducted under the regulations at 43 CFR 3715.

In addition, the BLM maintains records about its surface management activities to facilitate
budget planning, assess units of accomplefhinrespond to information requests from the
Washington Office, identify unnecessary or undue degradation, ensure that the approved Plan of
Operations or accepted Notice is followed, support enforcement actions, and document the BLM
decisionmaking proces in the event of administrative or judicial review. The BLM uses both
manual and automated record systems to maintain records.

See Office of the Solicitordés June 2006 Stand
Administrative RecordBLM Manual 1220,Records and Information Managemeand DOI

Manual 38QRecords Managemerior information on what constitutes an official record and

how it is to be managet® Questions concerning records and records management should be
directed to your Stateecords Administrator.

Proper documentation of a case file and subsequent records maintenance are vital to the way the
BLM performs its minerals functions. Increasing demands by the public to be included in our
decisionmaking processes have resultednore and more requests to inspect and review our
records, and more questioning of our actions to authorize the use of public lands. We need,
therefore, to take our records and our recordkeeping practices very seriously. Too often, by the
time the recorabf a BLM decision reaches a point where an appeal and/or lawsuit is filed, the

case file contains extraneous material, such as handwritten notes, that were never intended to be
part of the permanent record. Any unnecessary materials inadvertently esslgrigdft in the

file become part of the official record and may reflect poorly on an otherwise proper decision.

Generally, when an appeal of a BLM decision goes to the IBLA for review, the Board has only

the case record to examine in support of thesitatibeing appealed. The need to defend an

action may also arise after the principal processors have forgotten the specifics, or been replaced

by new employees unfamiliar with the specifics. Proper documentation of the official case file

then becomesthenl vy basis from which to defend the BL

13.1 Records

Recor ds, as defined by 44 U.S.C. 3301, Aéi ncl
machinereadable materials, or other documentary materials, regardless of physical form or
characteriscs, made or received by an agency of the United States Government under the

Federal law or in connection with the transaction of public business and preserved or appropriate

308 Federal Records Act, 44 U.S.C. 3301
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for preservation by the agency or its legitimate successor as evidence @gfahieaton,

functions, policies, decisions, procedures, operations, or other activities of the Government or
because of the information value of data in t
software created or enhanced by the BLM.

13.2 Reords Management Responsibilities

The District/Field Manager will ensure preparation and maintenance of a complete written
record, known as the administrative record, t
activities authorized by the 3809 and B#&gulations, other than casual use, on BLM

administered public lands.

All BLM employees, including program specialists at all levels of the organization, are

responsible for collecting, creating, using, maintaining, disseminating, and disposing of BLM
information in accordance with established policies and procedures. The BLM will also protect

all information from degradation and will safeguard Privacy paiprietary/confidential, and
attorneyclient privilegeinformation, or other sensitive informaiti as required to protect the

BLM6s and the publicdéds interest (s%e BLM Manu

Case file maintenance I s every usero6s respons
establishing the case file to proper closurethdfe are inappropriate personal notes, duplicate

copies of documents, torn case jackets, case jackets with missing bar codes, etc., the person
discovering the situation should either take the necessary corrective action or bring it to the

attention of smeone to have the problem remedied. All Privacy Act, proprietary/confidential,

and attornexclient privilege information should be maintained as required by 42 CFR part 2 (see
Section 13.3.2 Privacy Act, Confidential and Proprietary Information).

In addtion to the physical case file, the district/field office staff is responsible for establishing
and maintaining surface management records in the LR2000 database system and the Alaska
Land Information System (ALIS). The surface management case datadenteR2000/ALIS

is used by the BLM at district/field, state, and Washington office levels, and is also available to
the public via a BLM web page. The system is used for case management and tracking units of
accomplishment. This includes tracking of mers of Notices and Plans of Operations,
compliance inspections, enforcement actions, and trespasses resolved. Standard data entry
proceduresnustbe used to enter the required information into the LR2000/ALIS systems.

13.3 Case Files

The surface managee nt case file is the BLM6s official
operations conducted on public land. This record is available for public viewing (except for
proprietary data, attorneglient privileged information, or Privacy Act informatidf). Thecase

file documents the basis for any BLM decision regarding the use of the public lands under the
surface management regulations. Because a BLM decision may be appealed to IBLA, or be

%9943 CFR 2.51 and 2.52
310 These files are st to the Privacy Act and must be maintained in accordance with 43 CFR 2.48.
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litigated in the Federal judicial system, an accurate and comptetelns vital in documenting
t he BL M6 gnaking mracess. dhe surface management case file should be organized as a
single entity, not a collection of documents scattered over several locations within an office.

Once the operation has been accepteabproved and an acceptable financial guarantee

submitted and obligated, the surface management case file serves to provide a record of
inspections, amendments/modifications, noncompliance, and enforcement actions taken. Proper
documentation is cruciauring all phases of the operation. The case file provides a record of
conditions on the site at closure of an operation following final approval of reclamation by the
District/Field Manager. Such a record may be useful to future land use managernastadt

a subsequent operator proposes activity in or near the project area.

13.3.1 Case File Procedures

Upon receipt of a Notice or Plan of Operations, the district/field office staff must immediately
establish/serialize the caseliR2000/ALISand pace the documents into a case jackiéte

Notice or Plan, and any extensions, amendments or modifications to it, will be date stamped

upon receipt and recorded in the LR2000/ALIS case recordation system within 5 days. The
surface management case typssdiin establishing/serializing a case file in the LR2000 Case
Recordation System (CRS) are 380210, 380910, and 381402 for Plans of Operations and 380913
for exploration Notices. Al a Plopedyentelingldédda c as e
into LR2000/ALIS as actions occur will generate a serial register page that is useful to the BLM
and to its customers.

When initially received, all submitted information will be considered confidential until the case
file has been established and the taxpayemtitication number redacted. Any information
identified in the proposal as confidential will be removed until the BLM determines whether it is
truly confidential or proprietary, and then handled accordingly. See Section 13.4, Confidential
or Proprietaryinformation, for guidance on the handling of such information

Stamp all incoming correspondence with the date it was received by the BLM. The date of
receipt by the BLM may be crucial in the event of a duplicate filing, an appeal, or a lawsuit. It
is recommended that the date of receipt be stamped on the front of correspondence, if possible,

as it simplifies copying the file. Make sure that dates are legible and dark enough to read when
documents are copied.

13.3.2 Case File Content
13.3.2.1 PreAcceptance or Approval
The case file should include all of the following, if applicable:

1 The original proposed Notice or Plan of Operations as received by the appropriate BLM
office.
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1 A Master Title Plat land status checkAt certain strategic points, aster title plats,
survey plats, and/or historical indices must be inserted into the file; when the case file is
established, master title plats are required as evidence of the land status at the time the
application/proposal was received.

T An LR20®RC pmGe® might be included to indica
that might affect the proposed operations.

1 Requests for resource clearances and the actual resource clearances (Botanical, T&E,
Cultural, Wilderness, Wildlife, Range, etc.) with origisanature and date of the
respective specialisiCultural resource reports and archaeological site forms and maps,
which would identify the nature and location of sites, should not be included in official
case files. However, memoranda based upon thamaewkents that summarize the
cultural findings and make recommendations concerning final disposition of the
application should be placed in the official case file.

1 If Section 7 of the ESA consultation is required, Section 106 of the NHPA compliance
processs, and/or Native American consultation is required for an operation, all relevant
original documents are to be contained in the case file.

1 Copies of any maps, paperation archival photographs, and aerial photos, if available.

1 Reference(s) to closed @8 exploration/mining cases and/or copies of previous
operations conducted in the same location or occupancies under subpart 3715.

T The operatordés proposed reclamation cost e
operatords reclamation cost esti mat e.

1 For Rans of Operations requiring an EIS, the ehge&ase fee estimate(s) for cost
recovery.

T Al |l etters requiring the operator to prov
response to those letters.

1 Printouts of any emailed correspondence (includittgchments) betweehe BLM, the
operator, the Solicitor's Office, other agencies, or the public, regarding the Notice or Plan
that constitutes a record. Emails betw#eBLM and theSolicitorés should be placed
in the holding file rather than in tmain portion of the case file.

1 A phone conversation record or a memo to the file documenting phone conversations
related to proposed operations. Remember, document the file so that someone else can
pick up the case and know what you said and didydmd

1 Copies of notes or preferable a memo to the file documenting any meetings held with
companies, individuals, or agencies that are associated with the proposed operations.
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1 For Plans of Operations, the original NEPA document with signature and date of the
approving official, along with all related documents and correspondence. If the size of
the NEPA document and related information justifies establishing a separate case file
(using same LR2000/ALIS serial number).

1 For Plans of Operations, finding of Nkagnificant Impact (FONSI) decision if an EA was
prepared, with original signature and date of the approving official.

1 Where appropriate, reports for the following: groundwater and surface water hydrology,
pit-water chemistry, biological assessments gridion, baseline studies, etc.

1 Where appropriate, spill prevention plans, stavater runoff control plans, monitoring
plans, etc. Also, any reports submitted as part of the monitoring plans.

1 Preoperation reports, including all photos, field notes, [garg results, etc., associated
with the inspection.

1 An updated LR2000/ALIS Serial Register Page with appropriate action codes and
comments attached on the front left inside cover of the case file.

1 All case files at the conclusion of the review/apprgrakess should contain a statement
as to how the District/Field Manager concluded the operation would not result in
unnecessary or undue degradation. The statement should be included in the Decision
Record for EA level reviews, the Record of DecisionHt® level review, or made part
of the acceptance letter in the case of a Notice. Conversely, a decision to not approve (or
to impose conditions) on a Plan, or to not accept a Notice, must be documented in the
case file with specifics on how the proposéahRor Notice would result in unnecessary
or undue degradation.

13.3.2.2 Post Acceptance or Approval

Post review files must contain all inspection reports. Additional items will be filed as they are
developed, including the following:

1 All follow -up domimentation related to the operation, once operations have commenced.

1 Allinspection reports, photographs, supporting documentation such as field notes and
follow-up correspondence. Inspection reports and field notes must be signed and dated
by the specilst.

1 Non-digital photos should be affixed or taped to the appropriate paper size and labeled
with the LR2000/ALIS case number. If digital photos are taken, their reproduction must
not alter the image other than its size. Migital photos are prefemdf it is anticipated
that a case action may be appealed.
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1 All decisions and letters requiring the claimant/operator to complete a task. Green return
receipt cards should be kept in the case file with the applicable decision.

1 All office meetings and tephone conversation confirmation forms or memoranda
pertaining to the operatiorDocument conversations and meetings about important
aspects of case processing with a memorandum in the case file. To be of future value,
such documentation should incluithe names and telephones numbers of all parties
involved, the role of each party, the date, meeting location, and a clear and concise
accounting of what was discussed, including any agreements reached. Further, the
documentation must legibly identify tipeeparer and be authenticated with a full
signature. With few exceptions, case files are open to public review. A professional tone
should be maintained at all times in documentation of telephone calls and conversations,
notes to the case file, and infioal transmittal memoranda.

1 Appeals filed by the claimant/operator or other adversely affected parties to
noncompliance/enforcement, orders, or other decisions by the BLM concerning the
operations and the BLM or IBLA decision.

1 A listing of MOUs or letter®f agreement with other state and Federal agencies that
concern the coordination of Inspection and Enforcement (I&E) activities between the
BLM and these agencies.

 Reclamation cost estimate review documents and calculations.

1 Reclamation cost estimatedafinancial guarantee acceptance/obligation decisions. The
office adjudicating the financial guarantee will issue the decision concerning acceptance
and obligation of the financial guarantee; however, the district/field office must place
copies of thoseetisions in the case file. Financial guarantee documents may contain
confidential or proprietary information (such as tax payer identification numbers) and
must be kept in a holding file that is stored in a locked metal file cabinet or a locked room
(seeSection 13.3.2.1 Holding File).

1 For periodic review of the reclamation cost estimate for ongoing operations where the
review does not result in an adjustment, i.e., a decision is not jsheealithorized
officer will add a statement to the case filetiéging that the cost estimate(s) and
financial guarantee(s) have been reviewed in conformance with the established review
periods, and the estimate(s) and guarantee(s) continue to meet the requirements of the
regulations.

1T Al Di stri ct / Eurrentedundénd3d EFRe716 ar approvals.
1 Current LR2000/ALIS Serial Register Page.

1 Where an action requires public notification, insert into the case file copies of proof of
publication of notices in thEederal Registeor a newspaper, as appropriatéjch
pertain to the proposal being processed.
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13.3.3 Case File Organization

All documents contained in the surface management case file should be filed in reverse
chronological order (most recent on top) as specified by BLM Manual Section 1274.53B1 and
stored in one central location in the office with other case files of the same case type. For
voluminous case files, additional volumes should be added, labeled accordingly (e.g., volume 2,
etc.) and filed in with the most recent document on top. Addaary wolumes as necessary to

hold the records created over the life of the project. Large, oversize documents, such as, baseline
reports, EISs and EAs, etc., must be referenced (in reverse chronological order as received or
completed) in the case file anthy be stored separately but in close proximity to the case file.

At a minimum, the case file must include the documents listed above (Section 13.3.2) when
applicable.

Secure accounting data and current serial register pages on the left bottom of jhekeds For
multi-part case files, keep all accounting data and serial pages in Part 1. Place file serial pages
on top of the accounting documents, with each document type (e.g., serial pages) being grouped
together in reverse chronological order.tHe event that confidential information has been

stored separately, reference to that location should be placed on top of the serial register page(s).
It may also be appropriate to file serial register pages on the right top of the case file as long they
are kept on top of the other documents for ready reference.

As necessary, secure copies of checklists, instruction memoranda, manuals, handbooks or other
guidance, and draft documents used during the processing of the application on the top left of the
case jacket. Checklists are to be filed on top of the other documents for ready reference. As
most of these documents are not usually stored permanently in the case file, remove them when
the need for them no longer exists. If a case is appealed, IBLAegayto have access to these
documents, especially if germane to the decision appealed. The documents may need to be
included in the file when it is sent to IBLA for consideration. If the documents (especially
voluminous documents) are in electroniofiait, they can be integrated into the case file, in that
format, when sent to IBLA.

Secure all other documents in the case file on the right top of the case jacket in reverse
chronological order by date of receipt for incoming documents and by date tifrcifea BLM-
generated documents. Any attachments should be kept with the parent documents.

Securely fasten all documents in the case file. If a document is too thick, a photocopy of the
document 6s cover page s houlfthedowerphge, lnaedhatitre i t s
original document is filed loosely in the case jacket. Establish-paiticase files when an

individual file becomes too thick for one folder. If a{tade system is available to track case

files, each new case jackéioalld also be coded to reflect the new part. For rpalti files, the
specific part should be noteelg , ACompl ete document filed in P

Do not store duplicate copies of reports, correspondence, and other documents in the official case
file unless multiple copies were required by regulation, etc., to be submitted. If there is an
essential reason to retain more than one copy of certain documents, they may be stored
separately from the official case file or in a separate folder of a-pailtfile. The case file
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should not contain any drafts/pdecisional documents that have been superseded (see Appendix
D - Compiling an Administrative Record for additional guidance).

Fasten master title plats, survey plats, historical indices, and mtgesfile, folded so they can

be opened without having to remove documents filed on top. If the application is accompanied
by many pages of maps or drawings, or the proposal necessitates inclusion of numerous master
title plats and historical indices, #éifie maps, drawings, plats, indices, etc., should be filed in a
separate case jacket to facilitate review of the file. Mark the outside of each folded master title
plat or historical index with the township, range, and the date it was last updatedottdhe b
right-hand corner. As a normal part of the adjudication process, include an individual
Meridian/Township/Range Information Report in the file to identify any tpady rights that

may be affected by the proposal.

Where photographs are includexdtihe case file, certain procedures must be followed. Each
affixed photo must be identified by number, direction of view indicated, date the photo was
taken and by whom, and a description of what was photographed. The LR2000/ALIS case
number must also bh@ted on each photograph/label. Labels with the required information may
be affixed to the back of each photograph. Remember that upon appeal or litigation, the photos
need to be sekexplanatory to the reviewing officials. The photographs can th@tabed in the
official photograph storage envelope (Form 1-3jor placed in clear photo holders.

Envelopes and photo holders that might allow photos to spill from the case file while being
moved are not to be used.

13.4 Privacy Act,Confidential, and Proprietary Information

13.4.1 Holding File

All Privacy Act, proprietary/confidential, and attorreljent privilege information should be
kept separate from the rest of the case file.
for each casthat is kept in a separate locked cabinet or locked room. The information should be
in a file folder labeled with the serial number and Form 12 /roprietary/Confidential
Information,to clearly identify the confidential nature of the contents. Thea case file

should be noted to show where such Privacy Act, proprietary/confidential, and attbemey
privilege information is stored and who is responsible for its safekeeping.

The holding file should contain all Privacy Act, proprietary/coaffitial, and attorneglient
privilege information associated with the case and should not contain any documents that do not
need to be held secure.

13.4.2 Taxpayer Identification Numbers

As of January 20, 2001, according to 43 CFR 3809.301(b)(1) and4®a@B)(1), in order for a
Notice or Plan of Operations to be complete, the operator(s) must provide a Taxpayer
Identification Number (TIN). A TIN is a nirdigit Employer Identification Number (EIN) or
Social Security Number (SSN) as defined in Sectitooeof the Internal Revenue Code of 1986
(26 U.S.C. 6109).
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Taxpayer identification numbers are subject to the Privacy#and therefore must be

maintained with appropriate administrative, technical, and physical safeguards to ensure the
security and condientiality of records (see 43 CFR 2259 and DOI Manual 38Brivacy Ac}.

In addition, these records must be protected against any anticipated threats or hazards to their
security or integrity that could result in substantial harm, embarrassmentyencamce, or
unfairness to any individual on whom the information is maintained (5 U.S.C. 552a(e)(10)).
Individuals handling taxpayer identification numbers must take care to protect the integrity,
security, and confidentiality of this information at tathes.

The document/page of the Notice or Plan of Operations containing a taxpayer identification
number is to be copied and the taxpayer identification number on the copy redacted by blacking
it out with a marker. A copy of the redacted page (the cspg) be placed in the surface
management case file and the initial copy, where the redaction was made, must be shredded. In
other words, do not just make a copy, black out the part with a marker, and put that copy in the
case file; two different copieseamadéd one with marker and one a copy of the markerione

the former shredded and the latter filed.

The operatords original taxpayer identificat:i
file that is separate from the case file. The corredpy LR2000/ALIS serial number will be
prominently written on the tab of the holding file. Form 127 ®roprietary/Confidential

Information, will be placed on the front of this holding file to clearly indicate the information in

the file is confidentiahnd not available to the public. Access to the holding file containing the
taxpayer identification number must be restricted by storage in a locked metal file cabinet or a
locked room.

If the operator submits thexpayer identification numben Interral Revenue Service Form
W-9, Request for Taxpayer Identification Number and Certification, instead of in the proposed
operations submissiohé W9 form will be placed in the holding file.

Taxpayer identification numbers and proprietary/confidentiarmédion may only be used by

or disclosed to individuals withaneek now i n the perfor mamce of t|
knowo is defined as a need by the District/ Fi
proprietary, confidential, or otherwise siive information or material sought in connection

with the performance of official duties or contractual obligations. The determination of that need

will be made by officials having responsibility for proprietary/confidential or other sensitive

information or material.

If a debt collection process is initiated, the taxpayer identification number must be entered into
the CBS. In these circumstances, the originatioom document may be returned to the case
file, along with a note to the file as to thatel when it was entered into CBS. The original-non
form document with the taxpayer identification number must be returned timely to the holding
file.

31 privacy Act of 1974 (5 U.S.C. 552a).
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13.4.3 Confidential or Proprietary Information

Il nformati on mar ked by trpr opreireattarry a swiilclo nif nidt
such pursuant to 43 CFR 2.13(c)(4). This information will not be made available to the public
until the BLM determines whether the information warrants special procedures.

Upon receipt, anyonifnifdoernmaitailoon onma rfikperdo pfirci et ar y o
accordance with BLM Manual 127882 Prior to its status being determined, the information

will be placed in the holding file containing the taxpayer identification information created

above. The redts of the status determination will resolve where the identified material is stored

and who can access the information.

If the BLM determines that the material is confidential, it is to be kept in the holding file.
Access to the holding file with confdtial or proprietary information must be restricted by
storage in a locked metal file cabinet or a locked room.

Note: Financial guarantees instruments (bond) documents may be considered confidential and/or
proprietary information. However, the detailedlamation cost estimates, upon which the

financial guarantee amount is calculated, are not confidential and do not need to be held
separately from the case file.

I f the BLM determines the materi al maythkeed by
definition of Aconfidential o or #Aproprietary,
management case file that is available to the public. The BLM will notify the operator in writing

of their determinationfttdanhtthkeoiofofimabponet
for the determination (BLM Manual 1278.32 D.5). This notification will also inform the
operator that the material wil!/l be maintained
public.

The BLM does ot usually require proprietary or confidential operator information to process
most Notices or Plans of Operations. Generally, information regarding the location, anticipated
depth, orientation, or inclination of features such as roads, trenches, iésl| pits, adits, shafts,

or declines, etc., is not considered as confidential or proprietary. Nor is information considered
as confidential or proprietary that (1) describes chemicals used, stored, or generated during
mining or mineral processing, (2)aftacterizes the waste to be created by the operation, (3) is a
general description of the mining and processing operations at the level of detail needed to
prepare a NEPA document, or (4) information already provided to the public or shareholders in
pressreleases or Securities and Exchange Commission (SEC) filings, or information provided to
another Federal or state agency that is considered public under their rules.

The types of information that might qualify as confidential or proprietary includesgay a

results and intercepts showing grade or reserves which might be of value to competitors,

(2) proprietary physical or chemical processing methods (although information on the anticipated
waste streams and affects from such activity could not be watfiteeh public disclosure), and

(3) inventory data protected from disclosure under other authorities, such as the location of
historic properties under NHPA regulations at 36 CFR 800.11.

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) 1311

13.4.4 Attorney-Client Communications

Some communications between®é& M and t he Solicitordés Office,
and the United States AttorneyodentOf fi ce are c
communications. These memoranda, emails, and other communications are still part of the
administrative recordracase file, but they may be withheld from disclosure to the IBLA or the

courts under the under the attorreent privilege. These communications may also be

withheld under the Freedom of Information Act (FOIA).

Any documents that may be consideredragy-client communications, such as memaos, records

of conversations with the Solicitords Office,
placed in the holding file. In the event that an appeal or a judicial action is filéslib#ords

Office can review the documents in this portion of the holding file to determine if a privilege

applies.

13.5 Use and Occupancy Cases

Proposed occupancies under the 43 CFR 3715 regulations associated with a Notice or Plan of
Operations will be entered in LRQ0 with the appropriate 3809 case type and action codes
identified in the CRS Data Element Dictionary 2910. The case file should include all
occupancyrelated documents necessary to determine the concurrence of the proposed
occupancy. These documents s placed in the 3809 surface management case file as
described above in Section 13.3 Case File. For proposed and existing occupancies that comply
with the regulations, a separate 3715 case file will not be opened or maintained.

When an occupancy (ming-related) or exploration/mining operation of a locatable mineral is
discovered on public land that has not been authorized under the 3809 or 3715 regulations, a
3715 case file (371511 LR2000 case type code) will be established in LR2000/ALIS. The case
file will be established using the appropriate case type and action code for tracking the
appropriate enforcement order issued under 43 CFR 3711&I3e and Occupancy Regulations

(see CRS Data Element Dictionary 2910). The initial inspection repogransubsequent
correspondence will be placed in the case file in reverse chronological order. An associated
3809 case file will not be established until a Plan of Operations or Notice has been submitted by
the operator. Once the Plan of Operations oidddtas been authorized or the occupancy has
been resolved, the 3715 case file will be closed.

This section appsto the discovery of activities on the public lands conducted under the Mining
Law. It does not apply to activitiesuch as removal of meral materials or timber without
authorization.Before establishing a new 3715 case file, due care should be given to determining
the type of unauthorized activity that is occurring. If it is not immediately known what type of
unauthorized activity isaurring, a trespass case file (923000 LR2000 case type code) may be
used. Once the suspected trespass is determined to be an unauthorized occupancy under the
Mining Laws, a 3715 case file will be established.
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13.6 Case File Closure

A case file shoulahot be closed until the BLM has determined that reclamation has been

completed according to the reclamation plan, including revegetation, and the financial guarantee
(bond) period of liability is terminated. In situations where the operator fails tanmetla

operation and reclamation is completed by the BLM, the case file may need to remain open until

the debt is collected or written off. All cases will include a memorandum stating the
District/ Field Manager6s concurrence in cl osi

136.1 Retention of Records

Once a document is received by the BLM, it becomes a public record and, as such, cannot be
returned, destroyed, or permanently removed from the public record. The surface management
case file should be disposed of in accordanitie the guidance provided in BLM Manual 1220,
Records and Information Managemesmd the approved General Records Schedule (Schedule
04/22/c).

When it has been determined the case file may be closed, the district/field office staff should
conduct a finateview to ensure the case file is complete and to remove any extraneous files.

Use of a checklist will assist in this review. Transfer of the case file to the National Archives

and Records Administrations® FedeempavidedRe36 or ds
CFR 1228.150 and in Departmental Manual 384 DM 4.5. In addition, detailed procedures are
provided in the National Archives and Records Administration handbol&.diEtrict/field

of fice staff shoul d c o natorifdhere ardhamy geestaise 6 s Recor
concerning records retention and disposal.

13.6.2 Debt Collection

If enforcement actions or debt collection actions have been initiated, the case file should not be
closed until those actions have been resolved and reatencampleted.

Where the BLM has determined that the operator has abandoned the operation (See €hapter 7
Cessations and Abandonmghbécause the operator is unable or unwilling to complete the

reclamation or the operator cannot be found, the BLMwikte acti on t o col |l ect
financial guarantee (See Section 6.6 Forfeiture of Financial Guarantee) and use the forfeited

funds to reclaim the operation. If the financial guarantee does not cover the costs for complete
reclamation or a financiguarantee was never provided for an outstanding reclamation

obligation, upon reclamation of the site, the BLM should initiate a debt collection action to

recoup the costs in excess of the financial guarantee that the BLM incurred in order to close the
case

At a minimum, the BLM must issue a Demand Letter for Payment and enter the debt into CBS.
The letters must be mailed by certified retoeceipt requested to the current address on file. If
the letter is returned as undeliverable, then it may be sagefr BLM Law Enforcement to
attempt personal service of the demand letter to the address of record or obtain a forwarding
address from the United States Postal Service. If the district/field office is unable to obtain a
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response (documented in theeéte), then a memorandum to the case file must be prepared
detailing the events in chronological order with recommendations to the District/Field Manager

to pursue debt collection through the state office or to close the case. Once entered into CBS, the
system will generate additional debt collection demand letters should the operator fail to meet
reclamation obligations.

In order to close a case where the operator has filed bankruptcy, the site must be reclaimed and
the case file must containacopytoh e Bankruptcy Courtés order cl

13.7 Administrative Review

When a Notice of Appeal or request for SDR has been filed, it must be date stamped by the BLM
and filed in the case file. The relevant potions of the case file must benttta to the
reviewing office.

13.7.1 Transmitting the Case File

Before transmitting the case file, the BLM should review it carefully to verify that it contains

only records pertaining to the decision appealed. See AppendBobpiling an

Administrative Record for guidance on what constitutes part of the record and how to prepare an
index.

Within 10 working days of receiving the appeal or SDR request, the District/Field Manager
should transmit the relevant potions of the original case file tottie Birector or the IBLA. A
photocopy of the case file must be kept in the district/field office.

13.7.2 Transmitting Privacy Act, Proprietary/Confidential and Attorney-
Client Privilege Information

Unless relevant to the appeall, Privacy Act and prorietary/confidential information in the
holding file should not be included in the files to be transferred to IBLA or the State Director.
TheBLM must, however, identify the documents withheld in the case file index. Should the
information be pertinerto the case and/or IBLA or State Director requests the information, the
BLM should place th@rivacy Act and proprietary/confidential informationan envelope and
clearly mark on the envelope that it is material that should not be provided to the public.

Records of communication between the BLM and
part of the case file, but these records may be eligible to be withheld from disclosure under the
attorneyclient privilege. Before transmitting the case fildB&A, the BLM shoud review the

holding file anddentfyany potenti ally privileged document
Oof fice. I n some cases, the BLM and the Solic
is covered by the attornegfient privilege, it can be disclosed and included in the case file.
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If the BLM decides to withhold documents under the attowient privilege, the BLM must

identify the documents withheld in the case file index. Any records the BLM withholds should
not besent with the case file to IBLA or the State Director, but should be returned to the holding
file. The BLM should clearly mark on the envelope that it contains material that should not be
provided to the public, and may attach a copy of the index toutsede of the envelope.

13.7.3 AvoidingEx parte Contacts with IBLA

When an appeal has been filed with the IBLA, the district/field office loses jurisdiction over the
case and BLM personnel must be careful not to engagye partecommunication with té

Board in violation of 43 CFR 4.27(bJEx partecommunication is any communication (oral or
written, including email) regarding the merits of the appeal with the person hearing the case,
without providing the opposing party with the same information.

For example, adding more information to the case file after an appeal is filed without
transmitting the information to the other parties to the appeal artecommunication. It is
also consideredx partecommunication to send the IBLA any documentgarding the decision
that postdates the BLM's decision.

If the BLM finds records that were missing from the case file, the BLM should contact the
Solicitords Office before forwarding them on
that the reords should have been part of the original case file, the records should be served to all
parties concerned by certified rettneceipt mail. Field personnel must be careful, also, in

discussing the appeal and case file with the appellant. Once an igdped| only a general

discussion, such as matters concerning the actual process, should take place and the BLM should
forward any correspondence directly related t

13.8 Electronic Records Management

Electronicallystored data and software created or enhanced by the BLM are considered
Arecords. o By this definition, records and d
produced from electronic systems are records regardless of the media. When manipulation

ocaurs to a data element, layer, or theme, the resultant data also becomes a record. Collection,
maintenance and disposal of all electronic records must be in conformance with the guidance

found in BLM Manual 1220Records and Information Managemesntd BLM Manual 1270,

Records Administratigrincluding BLM Handbook HL270-1, Electric Records Administration

13.8.1 Data Standards

The data standards necessary for establishment and serialization (case types/action codes, etc.) of
case files in LR2000 can lhieund at www.blm.gov/Ir2000 and/or obtained through Washington
Office Instruction Memoranda and/or State or Washington Office LR2000 Data Stewards.

To keep the LR2000 record current, all data must be routinely entered within 5 business days of

each actiorhaving taken place.
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Data standards for Plan of Operations case types 380210, 380910, and 381402 are used to create
a BLM-wide tracking system in LR2000 that computes timelines for specific actions related to
processing Plans of Operations. It is mandatioat the action codes identified in the data

standards be entered on all pending and authorized Plan of Operations cases.

In addition, data standards for Notice case type 380913 and Plan of Operations case types
380210, 380910, and 3814023 are usegketterate a Bond Review Report in LR200he

BLM State Directors are to use the Bond Review Report every fiscal year to certify to the BLM
Director that RCEs have been reviewed within policy timeframes and are adeogc@ater the

cost of reclamation anclosure requirements identified in the accepted Notice or approved Plan
of Operations (see Section 13.5.3).

Surface management file types 380210, 380910, and 380913 must document any oecupancy
related actions in LR2000 with the appropriate action cdde following actions codes are to

be used to document a proposed or existing occupancy: ACQ&fupancy Proposed, AC 438

- Occupancy Concurrence, and AB9- Occupancy NorConcurrence Note 43 CFR 3715
regulations do not apply to 381402 case typpst(estate lands); therefore, the aforementioned
action codes should not be used.

13.8.2 Bond Review Report

The Bond Review Report generated by LR2000 documents the status of all financial guarantees
recorded in LR2000, except for fund mechanismsired pursuant to 43 CFR 3809.552(c)

relating to trust funds or other long term funding. Annually, the State Director must review the
Bond Review Report to determine if all RCEs wexeiewed within the required timeframasd

all obligated financial guantees are adequate to meet the requirements of the regulations.

Within 60 days of generating the Bond Review Report, a corrective action plan will be prepared
addressing any deficiencies identified in the Bond Review Report. By December 1, the State
Director mustertify to the BLM Director that the RCEs and financial guarantees have been
reviewed and are adequate. When necessary, the State Director must also submit the corrective
action plan to the BLM Director.

The State Directors must sign and date Certifications. The Bond Review Reports,
Certifications, and corrective action plan(s) must be forwarded from the State Directors to the
BLM Director through the Assistant Director for Minerals and Realty Management300(

The documents may be tremitted electronically or sent to the Washington Office by FedEx or
UPS.
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Gl ossary

ACID ROCK DRAINAGE (ARD) (ACID MINE DRAINAGE): The exposure, usually as a result of mining, of
sulfide-bearing minerals to air and veait forming sulfuric acid. This acid dissolves metals such as lead, zinc,

copper, mercury, and cadmium, into ground and surface water. Acid rock/mine drainage can impact water quality,
aquatic life and habitat. Commonly mined ore bodies that posesthefracid rock drainage include gold, silver,
copper, iron, zinc, and lead.

ADIT: A nearly horizontal passage in an underground mine, driven from the surface, by which a mine may be
entered, ventilated, or dewatered.

AQUIFER: A waterbearing bed or lger of permeable rock, sand, or gravel capable of yielding large amounts of
water.

BACKFILLING: The replacement of soil and earth removed during mining.

BASELINE STUDIES: The establishment and operation of a designed surveillance system for continuous
periodic measurements and recording of existing and changing conditions that will be compared with future
observations.

BENEFICIATION: The dressing or processing of ores to 1) regulate the size of a desired product, 2) remove
unwanted constituents, @i3) improve the quality, purity, or assay grade of a desired product. Beneficiation
includes concentration or other preparation of ore for smelting by drying, flotation, or magnetic separation.

BEST AVAILABLE TECHNOLOGY AND PRACTICES: The applying ohé most advanced systems,
techniques, procedures, and controls, determined on dygasese basis by the regulatory agency.

BIOLOGICAL ASSESSMENT: Information prepared by, or under the direction of, a Federal agency concerning

listed and proposed spesiand designation and proposed critical habitat that may be present in the action area and
may be affected by the proposed action. A biological
such species or habitat is likely to be adversdlcséd by the action.

BULKHEAD: A partition or wall in mines for protection against gas, fire, and water.
BULK SAMPLING: As part of exploration, the removal of large amounts of mineral substances for testing.

CALIFORNIA DESERT CONSERVATION AREA (CDCA) CDCA is a 25million acre expanse of land in

southern California designated by the U.S. Congress in 1976 through FLPMA. About 10 million acres are
administered by the BLM. Under 43 USC 1781(f), BLM surface management and other regulations continue to
apply to the surface of patented mining claims within the CDCA that were patented after the enactment of FLPMA.

CASUAL USE: Mining activities that no or negligible disturbance to Federal lands and resources.
CLAIM: See MINING CLAIM.

CRITICAL HABITAT: (1) the specific areas within the geographical area currently occupied by a species, at the
time it is listed in accordance with the ESA, on which are found those physical or biological features (i) essential to
the conservation of the species and (igtthnay require special management considerations or protection, and (2)
specific areas outside the geographical area occupied by a species at the time it is listed upon determination by the
FWS and/or NMFS that such areas are essential for the consenfati@nspecies. Critical habitats are designated

in 50 CFRparts 17 and 226. The constituent elements of critical habitat are those physical and biological features of
designated or proposed critical habitat essential to the conservation of the specigisig, but not limited to: (1)

space for individual and population growth, and for normal behavior; (2) food, water, air, light, minerals, or other
nutritional or physiological requirements; (3) cover or shelter; (4) sites for breeding, reprodeetiorg of

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK: (Public) G-2

offspring, germination, or seed dispersal; and (5) habitats that are protected from disturbance or are representative of
the historical geographic and ecological distributions of a species.

COMMON VARIETY MINERALS: Stone, gravel, pumice, purite, and cinders that, though possibly having

value for trade, manufacture, the sciences, or the mechanical or ornamental arts, do not have a distinct, special value

for such use beyond normal uses. On the public lands such minerals are considered(aaleppbsed to

locatable) and are disposed of by sales or by special permits to local governments. Development of these minerals is
not subject to the BLM6s surface management regul ati on:
MATERIALS, and UNCOMMON VARIETYMINERALS.

CORPORATE GUARANTEES (BONDING): The use of corporate pledge as part or all of the financial assurance
for reclamation. The BLM does not accept any new corporate guarantees for bonding purposes.

CULTURAL RESOURCE: A definite location of humaiativity, occupation, or use identifiable through field

inventory (survey), historical documentation, or oral evidence. The term includes archaeological, historic, or

architectural sites, structures, or places with important public and scientific ndesag include definite locations

(sites or places) of traditional cultural or religious importance to specified social and/or cultural groups. (Cf.
Atraditional cultural property; 06 see fidef ianmdthings | ocat i ol
that are located, classified, ranked, and managed through the system of identifying, protecting, and utilizing for

public benefit described in this Manual series. They may be but are not necessarily eligible for the National Register
(Seeoffhcspropertyo or Ahistoric resource. 0)

CYANIDE LEACHING: The extraction of metal from an ore by dissolution in a cyanide solution.

DAVIS-BACON WAGES: For reclamation cost estimating purpd3agisBacon wage determination is applied to
applicable cortsuction contracts. Wage determinations are issued by the U.S. Department of Labor under the
Davis-Bacon and related Actdnformation on DavidBacon wage rates can be foundvatw.access.gpo.gov
davisbacon.

DEVELOPMENT (MINERAL): The preparation of a proven deposit for mining.

DI SCOVERY: Under the Mining Law, a mining claimant ha!
minerals have been found and the evidence is of such a character that a perdoanf prudence would be

justified in the further expenditure of his labor and means, with a reasonable prospect of success in developing a
valuabl e mine. o Castle v. Wombl e, 19 Pub. Lands Dec. A
Mining claims are not valid without a discovery.

DRAINAGE: The removal of excess water from land by surface or subsurface flow. See ACID ROCK
DRAINAGE.

DRYWASHER: A mechanical device used to recover gold or other heavy minerals
EFFLUENT: Treated or ureated waste material discharged into the environment.

ENDANGERED SPECIES: Any species in danger of extinction throughout all or a significant portion of its range.
Threatened and endangered species are designated by the U.S. Fish and WildlifeSHatioeal Marine
Fisheries Service under provisions of the Endangered Species Act.

ENDANGERED SPECIES ACT (ESA): A Federal act passed in 1973 to provide a means whereby the ecosystems
upon which endangered species and threatened species dependcaageloeed and to provide a program for the
conservation of such endangered species and threatened species.

ENVIRONMENTAL ASSESSMENT (EA): A concise public document prepared under the National
Environmental Policy Act (NEPA) for any proposed major Feldertion. An EA briefly discloses and analyzes the
potential direct, indirect, and cumul ative impacts of
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will be significant. If there will significant impacts, the BLM will prepare an envirortalémpact statement (EIS);
if the impacts will not be significant, the BLM will issue a finding of no significant impact (FONSI).

ENVIRONMENTAL IMPACT STATEMENT (EIS): A document prepared under the National Environmental
Policy Act (NEPA) that disclosesnd analyzes potential direct, indirect, and cumulative impacts of a proposed
major Federal action that significantly affects the human environment and its possible alternatives. The BLM
prepares EISs to weigh the environmental consequences of palect&ibns.

ESA CONSULTATION and CONFERENCING: The requirement of Section 7 of the Endangered Species Act that
all Federal agencies consult with the U.S. Fish and Wildlife Service or the National Marine Fisheries Service if a
proposed action may affecfederally listed species or its critical habitat.

EXPLORATION: The work of investigating a mineral deposit to using geological surveys, geophysical surveys,
geochemical surveys, boreholes, pits, and underground workings. Exploration is undertakekriowlidge of

the size, shape, position, characteristics, and value of the deposit. For the surface management regulations,
exploration may mean creating surface disturbance that is greater than casual use and that includes sampling,
drilling, or developing surface or underground workings to evaluate the type, extent, quantity, or quality of mineral
values present. Exploration does not include activities where material is extracted for commercial use or sale.

FEDERAL LAND POLICY AND MANAGEMENT ACT (FLPMA): The act that (1) provided standards for the

BLM in managing the public lands, including land use planning, sales, withdrawals, acquisitions, and exchanges; (2)
authorized the setting up of local advisory councils representing major citizens grocgstéotén land use

planning and management; (3) established criteria for review of proposed wilderness areas; and (4) provided
guidelines for other aspects of public land management such as grazing. Section 302(b) of FLPMA amended the
Mining Law to requie the BLM to prevent UUD to the public lands. This provision forms the basis for the surface
management regulations.

FI NANCI AL GUARANTEE: The surface management regul ati o
to the contracted document andydinancial instrument used to guarantee the operator will perform reclamation
required by the regulations and authorization.

INTERIOR BOARD OF LAND APPEALS (IBLA): The Department of the Interior, Office of Hearings and

Appeals, board that acts for tBecretary of the Interior in responding to appeals of decisions on the use and

disposition of public lands and resources. Because IBLA acts for and on behalf of the Secretary of the Interior, its
decisions wusually r epr es andare sulfjeet to ppgakbto theredaral éoarts.f i n a | deci

LEACHATE: The liquid that has percolated through and dissolved minerals out of ore.

LOCATABLE MINERALS: Minerals that may be extracted under the Mining Law of 1872, as amended, consistent
with surface rmnagement regulations.

LOCATION: The act of claiming a parcel of mineral land as a mining claim (ommaeral land as a mill site),

including the posting of notices, the recording thereof when required, and marking the boundaries so they can be

readilyt r aced . The word Alocationod can also be used as a
act of location itself. See MINING CLAIM.

MAGNUSON-STEVENS ACT: The MagnusofStevens Fishery Conservation and Management Act of 1976 is a
Fedeal statute that is the principal Federal law governing marine fisheries in the United States.

MAXIMUM PROCESS SOLUTION INVENTORY: The maximum volume of solutions projected to be present in

a leaching process circuit at any given time after considergxjgitation, evaporation, runon, draindown of

retained solution, addition of makg water, normal discharge, or loss to ore wetting. Modeling is often done to
assess the water balance and to determine the maximum process solution inventory undespmratage
conditions, during a wet year, or during a dry year.
compared to the expected solution addition from the design storm event (often4ymat,0®4hour event) in order

to determne whether the storage capacity is adequate to contain the design storm event.
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METAL DETECTOR: A handheld device that senses the presence of metal, specifically used in searching an area
for coins or other metal objects. The use of a metal detecten&ally considered casual use under the surface
management regulations.

MILL: A processing facility in which ore is treated for the recovery of valuable minerals or valuable minerals are
concentrated into a smaller bulk for shipping to a smelter or odeiction works.

MILL SITE: A parcel of noamineral land located under the Mining Law and used and occupied in support of a
mine. See LOCATION and MINING CLAIM.

MINE: An opening or excavation in the earth for extracting minerals.
MINERAL: Any solid or fluid inorganic substance that can be extracted from the earth for profit.
MINERAL ACTIVITY: Mining and mineral exploration.

MI NERALI ZATI ON: The processes taking place in the ear:
or ore bodks.

MINERAL MATERIALS: Materials such as common varieties of sand, stone, gravel, pumice, pumicite, and clay,
that are not obtainable under the mining or leasing laws but that can be acquired under the Mineral Materials Act of
1947, as amended. See COIKAN VARIETY MINERALS.

MINING CLAIM: A parcel of land that a miner takes and holds for mining purposes, having acquired the right of
possession by complying with the Mining Law and local laws and rules. There are four categories of mining claims:
lode, pacer, mill site, and tunnel site.

MINING CLAIMANT: A person, association, corporation, or government that claims minerals rights or title in the
public lands.

MINING LAW OF 1872 (GENERAL MINING LAW OR MINING LAW): The Federal act that, with its
amendrents, authorizes the mining of locatable minerals on the public lands.

MINING LAWS: The Lode Law of July 26, 1866, as amended (14 Stat. 251); the Placer Law of July 9, 1870, as
amended (16 Stat. 217); and the Mining Law of May 10, 1872, as amendet{(1913 as well as all laws
supplementing and amending those laws, including the Building Stone Act of August 4, 1892, as amended (27 Stat.
348); the Saline Placer Act of January 31, 1901 (31 Stat. 745); the Surface Resources Act of 1955 (30 U.S.C. 611
614); and the Federal Land Policy and Management Act of 1976 (43 U.S.Cetl5€q.

MINING LOCATION: A mining claim or mill site on the public lands.

MITIGATION: As defined in 40 CFR 1508.20, one or more of the following: (1) avoiding impacts dlevdst

not taking a certain action or parts of an action; (2) minimizing impacts by limiting the degree or magnitude of an
action and its implementation; (3) rectifying impacts by repairing, rehabilitating, or restoring the affected
environment; (4) redung or eliminating impacts over time by preservation and maintenance operations during the
life of the action; and (5) compensating for impacts by replacing or providing substitute resources or environments.

MODIFICATION: A change in a Notice or Plan ofp@rations that requires some level of review by the BLM
because it exceeds what was described in the accepted Notice or approved Plan of Operations.

NATIONAL CONSERVATION AREA (NCA): A congressionally designated public land area that contains
important esources and whose management objectives are (1) to conserve and protect these resources, (2) to
maintain environmental quality, and (3) to provide for present and future users within a framework of multiple use
and sustained yield.
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NATIONAL ENVIRONMENTAL POLICY ACT (NEPA): The Federal law, going into effect on January 1, 1970,
that established a national policy for the environment and requires Federal agencies (1) to become aware of the
environmental ramifications of their proposed actions, (2) to flilglose to the public proposed Federal actions
and provide a mechanism for public input to Federal decisiaking, and (3) to prepare environmental impact
statements for every major Federal action that would significantly affect the quality of the &uviranment.

NATIONAL HISTORIC PRESERVATION ACT (NHPA): A Federal statute that established Federal program to
further the efforts of private agencies and individual :
NHPA (1) authorized the Ni@nal Register of Historic Places, (2) established the Advisory Council on Historic

Preservation and a National Trust Fund to administer grants for historic preservation, and (3) authorized the

development of regulations to require Federal agencies sidarthe effects of federally assisted activities on

properties included on or eligible for the National Register of Historic Places.

NATIONAL MONUMENTS: Congress granted the President authority to designate national monuments in the

Antiquities ActofL 906, which specifies that the | awds purpose 1is
interest. 0 In addition to presidentially created nati
by passing a law to create each individual moentmvith its own purpose (generally to protect natural or historic

features).

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES): A process for controlling the
amount of pollution discharged into waters by requiring polluters to obtain NPDES pieomitthe states involved
and to comply with discharge standards. The NPDES is mandated by the Federal Water Pollution Control Act
Amendments.

NATIONAL WILD AND SCENIC RIVERS SYSTEM (WSR): A system of nationally designated rivers and their
immediate envonments that have outstanding scenic, recreational, geologic, fish and wildlife, historic, cultural, and
other similar values and are preserved in afi@ging condition established by the National Wild and Scenic

Rivers Act of 1968. The system corisisf three types of streams: (1) recrealigivers or sections of rivers that

are readily accessible by road or railroad and that may have some development along their shorelines and may have
undergone some impoundments or diversion in the past, (2x8cewers or sections of rivers free of

impoundments with shorelines or watersheds still largely undeveloped but accessible in places by roads, and (3)
wildd rivers or sections of rivers free of impoundments and generally inaccessible except by trailstarisheds

or shorelines essentially primitive and waters unpolluted.

NATIONAL WILDERNESS PRESERVATION SYSTEM (NWPS): Federatlwned areas designated by
Congress as fAwilderness areaso originallyofd%4.abl i shed

NOTICE: The notification a mining operator must submit to the BLM of the intention to begin an operation that
will disturb 5 acres or less a year within a mining claim or project area.

NOTICE-LEVEL OPERATION: Exploration that causes distunba greater than casual use but less than 5 acres of
disturbance. The operator is required to submit an acceptable Notice to the BLM.

NONCOMPLI ANCE ORDER: An authorized officerds decision
details proisions of the regulations that a mining operation has violated and (2) states corrective actions that the
operator must take within a specified time.

NOXIOUS WEED: According to the Federal Noxious Weed Act (P1699), a weed that causes disease on has
other adverse effects on humans and their environment and is therefore detrimental to public health and the
agriculture and commerce of the United States.

OFFROAD VEHICLE (ORV): Any vehicle capable of or designed for travel on or immediately over |atel;, w

or other natural terrain, deriving motive power from any source other than muscle. This definition excludes (1) any
nonamphibious registered motorboat; (2) any fire, emergency, or law enforcement vehicle while being used for
official or emergency pwoses; and (3) any vehicle whose use is expressly authorized by a permit, lease, license,
agreement, or contract issued by an authorized officer or otherwise approved.
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OPEN PIT MINING: A surface mining method in which overlying rock and soil are rentovexjpose an ore
body, which is then drilled, blasted, and hauled from the pit.

OPERATIONS: All functions, work, facilities, and activities on public lands in connection with prospecting,
exploration, discovery, and assessment work, development, éxtraand processing of mineral deposits locatable
under the mining laws; reclamation of disturbed areas; and all other reasonably incident uses, whether on a mining
claim or not, including the building of roads, transmission lines, pipelines, and othes ofesccess across public

lands for support facilities.

OPERATOR: Any person who manages, directs, or conducts mining operations at a project area, including a parent
entity or an affiliate who materially participates in such management, directioonduat. An operator on a
particular mining claim may also be the mining claimant.

OVERBURDEN: All the earth and other materials that overlie a natural mineral deposit.

PALEONTOLOGICAL RESOURCES (FOSSILS): The physical remains of plants and animsésyae in soils
and sedimentary rock formations. Paleontological resources are important for understanding past environments,
environmental change, and the evolution of life.

PATENT: The instrument by which the Federal Government conveys title to Itlie launds.

pH: A measure of acidity or hydrogen ion activity. Neutral is pH 7.0. All values below 7.0 are acidic, and all
values above 7.0 are alkaline.

PIT LAKE: Water body that forms at the bottom of an open pit mine when mining extends beloatéhe¢able.
PLACER: An alluvial deposit of sand and gravel containing valuable minerals such as gold.

PLACER MINING: A method of mining in which the overburden is removed to expose valuable rtiearalg
gravel deposits beneath. The gravel is thlaited to separate the valuable minerals, usually the heavier metallic
minerals.

PLAN: See PLAN OF OPERATIONS.

PLAN OF OPERATIONS: A plan for mineral exploration, development, and/or mining that an operator must

submit to the BLM for approval, whenare than 5 acres will be disturbed, when activity greater than exploration

will occur on fewer than 5 acres, or when an operator plans to work in an area of critical environmental concern or a
wilderness area. A Plan of Operations must document in détadtivities the operator plans to take, from

exploration through reclamation and pasine closure (including any pestine economic uses) and, if necessary,
long-term monitoring. Before commencing operations on an approved Plan of Operations, &her opest also

provide the BLM with an acceptable financial guarantee.

PRESUMED ORE: That portion of the rock material excavated from a shallow open pit or small underground
opening for evaluation and testing purposes, either onsite or off site, tmoletevhether it contains metals or other
minerals that may be extracted efficiently and profitably. Bulk sampling of less than 1,000 tons of presumed ore
may be conducted under a Notice. Any sampling of 1,000 ton or more of presumed ore require$ a Plan o
Operations. Also, onsite fielscale testing using chemicals such as cyanide or sulfuric acid to evaluate leachability
must be done under a Plan of Operations, regardless of test sample size.

PROJECT AREA: The area of land upon which an operator atsduining operations, including the area needed
for building or maintaining of roads, transmission lines, pipelines, or other means of access.

PUBLIC LANDS: Any land and interest in land owned by the United States and administered by the Secretary of
the Interior through the Bureau of Land Management, without regard to how the United States acquired ownership,
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except for (1) land located on the Outer Continental Shelf and (2) land held for the benefit of Indians, Aleuts, and
Eskimos.

RECLAMATION: Meaasires stated in the accepted Notice or approved Plan of Operations as a condition of
allowing the disturbance of public lands from mining operations. Reclamation measures must meet performance
standards and achieve conditions required by the BLM at thefemkrations. Components of reclamation may
include 1) isolating, controlling, or removing adimming, toxic, or deleterious substances; 2) regrading and
reshaping to conform with adjacent landforms, facilitate revegetation, control drainage, antzen@sion; 3)
rehabilitating fisheries or wildlife habitat; 4) placing growth media and establishingustiining revegetation; 5)
removing or stabilizing buildings, structures, or other support facilities; 6) plugging drill holes and closing
undergound workings; and 7) providing for pestining monitoring, maintenance, or treatment.

RECORD OF DECISION: A document prepared after a final Environmental Impact Statement that states the
decision that resulted from the NEPA process and provides teesay background information for how the

decision was made. The ROD is signed by the official authorized to make the decision and is an appealable BLM
decision.

RIPARIAN AREA: A form of wetland transition between permanently saturated wetlands and apésas.

Riparian areas exhibit vegetation or physical characteristics that reflect the influence of permanent surface or
subsurface water. Typical riparian areas include lands along, adjacent to, or contiguous with perennially and
intermittently flowing rivers and streams, glacial potholes, and the shores of lakes and reservoirs with stable water
levels. Excluded are ephemeral streams or washes that lack vegetation and depend on free water in the soil.

ROCK CHARACTERIZATION: A program of testing arevaluating the physical, chemical, and mineralogical
nature of rock to evaluate its potential to produce acid rock drainage or other deleterious leachate.

SCARIFY: To break the surface of the soil with a narrow bladed instrument.

SCOPING: Generally &tm associated with NEPA, scoping is an early and open process for determining the scope
of issues to be addressed in an EIS and the significant issues related to a proposed action. Scoping may involve
public meetings; field interviews with representasivéd agencies and interest groups; discussions with resource
specialists and managers; and written comments in response to news releases, direct mailings, and articles about the
proposed action and scoping meetings.

SECTION 106 COMPLIANCE: The requiremenf Section 106 of the National Historic Preservation Act that any
project funded, licensed, permitted, or assisted by the Federal Government be reviewed for impacts to significant
historic properties and that the State Historic Preservation Officehanildivisory Council on Historic Preservation

be allowed to comment on a project.

SECTION 7 CONSULTATION: SEE ESA CONSULTATION and CONFERENCING

SEGREGATION: Any act by the Secretary or Congress such as a withdrawal or exchange that suspends the
operaton of some or all of the public land laws for a specified time. See WITHDRAWAL.

SERVICE CONTRACT ACT: The McNama@é Har a Service Contract Act require
subcontractors performing service on prime contracts in excess of $2,500 to peg smpioyees in various

classes no less than the wage rates and fringe benefits found prevailing in the locality, or the rate contained in a
predecessor contractoré6s collective bargaining agr eeme.]

SIMULATED WEATHERING TEST: Thistest attempts to mimic natural oxidation reactions of a field setting, and
may include controlling temperature, moisture, wetting and drying cycles, and the influence of bacteria.

SLUICE: A device used to physically or mechanicalgparate and enrich the valuable mineral content of
aggregate.
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SPECIAL STATUS AREAS: Areas that the BLM has determined to have resources of unique or distinct value.

These lands have a variety of designations, depending on the authority under whigbrthdgsignated and the
resources present. Such areas include (1) Il ands in thi
Alimi tedd use areas, (2) areas in or designated for po:
(WSR), (3) areas of critical environmental concern (ACECS), (4) designated wilderness areas administered by the

BLM, and (5) areas closed to effad vehicle use.

SPLIT ESTATE: Land whose surface rights and mineral rights are owned by different entitie43 CTRER 3809
regulations apply when surface rights are privately owned and the mineral rights are owned by the Federal
Government and managed by the BLM. The 43 CFR 2920 regulations apply when surface rights are owned by the
Federal government and manadmcthe BLM and the mineral rights are privately owned.

STOCK RAISING HOMESTEAD ACT LANDS: Split estate lands patented under the SRHA of December 29,
1916. These lands were not considered suitable for cultivation but were considered suitable foazturk 41
minerals on these lands were retained by the United States and they remain open to location.

SUCTION DREDGE: A dredge that lifts material and pumps it through a suction pipe.
TAILINGS: The waste matter from ore after the extraction of enocally recoverable metals and minerals.

TAILING IMPOUNDMENT: An area closed at its lower end by a constraining wall or dam into which mill
effluents are run and from which, after solids have settled out, clear water may be returned via penstodkgand pip

THREATENED SPECIES: As described in 16 U.S.C. 1532(20), any plant or animals species likely to become
endangered within the foreseeable future throughout all or a part of its range and designated as threatened by the
U.S. Fish and Wildlife Servicendler the Endangered Species Act. See ENDANGERED SPECIES.

TRIBE (TRIBAL): Terms that refer to federally recognized Indian tribes.
TUNNEL: A nearly horizontal underground passage open to the surface at both ends.

UNCOMMON VARIETY MINERALS: Deposits oktone, gravel, pumice, pumicite, and cinder deposits that were

not withdrawn from location by the Common Varieties Act of 1955 because they have distinct and special properties
making them commercially valuable for use in a manufacturing, industrialpoegsing operation. Such minerals
continue to be | ocatable under the Mining Law of 1872,
for making a common variety determination, the following factors may be considered: quality and quamity of

deposit, geographic location, accessibility to transportation, and proximity to market or point of use. See

COMMON VARIETY MINERALS.

UNNECESSARY OR UNDUE DEGRADATION: As defined in the part 3809 regulations, unnecessary or undue
degradation resulfsom conditions, activities, or practices that (1) fail to comply with one or more of the following:
the performance standards in 43 CFR 3809.420, the conditions of an approved Plan of Operations, operations
described in a complete Notice, and other Faldsmd state laws for environmental and cultural resource protection;
(2) are not reasonably incident to prospecting, mining, or processing; or (3) fail to attain a stated level of protection
or reclamation required by law in such areas as the CDCA, wildseenic rivers, BLMadministered portions of

the National Wilderness Preservation System, and Bldvhinistered national monuments and national

conservation areas.

VALID EXISTING RIGHTS: Locatable mineral development rights that existed when FLPM/Aenasted on

October 21, 1976. Some areas are segregated from entry and location under the Mining Law to protect certain
values or allow certain uses. Mining claims that existed as of the effective date of the segregation may still be valid
if they can meethe test of discovery of a valuable mineral required under the Mining Law. Determining the

validity of mining claims located in segregated lands requires the BLM to conduct a validity examination and is
called a fivalid existing rightso determination.
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VALIDITY EXAMINATION (VALIDITY DETERMINATION): An examination of a mining claim by a mineral
examiner to determine if the claim has a discovery or otherwise meets the validity requirements of the Mining Law
or if all requirements for a mill site have bempt. All claims for which a patent application has been filed must
undergo such an exam. In addition, the BLM must perform validity examinations before approving plans of
operations or accepting notices in areas that are withdrawn.

WASTE ROCK (WASTE): Barren rock at a mine or material that is too low in grade to be of economic value.

WATERSHED: The total area above a given point on a stream that contributes runoff water to the streamflow at
that point.

WHOLE ROCK ANALYSIS (EVALUATION): A testthats designed to provide quantitative determination of
rock forming minerals, major oxides, and trace elements

WILDERNESS AREA: A congressionally designated area of undeveloped Federal land retaining its primeval
character and influence, without permariemirovements or human habitation, that is protected and managed to
preserve its natural conditions and that (1) generally appears to have been affected mainly by the forces of nature,
with human imprints substantially unnoticeable; (2) has outstandingtopfies for solitude or a primitive and
unconfined type of recreation; (3) has at least 5,000 acres or is large enough to make practical its preservation and
use in an unimpaired condition; and (4) may also contain ecological, geological, or othesfe&aientific,

educational, scenic, or historic value. Wilderness study areas (WSA) are not subject to the 3809 surface
management regulations. Management of mineral activity within WSAs is addressed at 43 CFR 3802.

WITHDRAWAL.: An action that restdts the use of Federal lands by removing them from the operation of some or
all of the public land or mining laws. See SEGREGATION.
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Abbreviati ons

2H:1V: slope (horizontal to vertical ratio)

ACEC: area of critical environmental concern

ARD: acid rock dainage

BLM: U.S. Department of the Interior, Bureau of Land Management
CBS: Collection and Billing System

CDCA: California Desert Conservation Area

CEQ: Council on Environmental Quality

CERCLA: Comprehensive Environmental Response, Compensation, andtiiAloil
CFR: Code of Federal Regulations

CRS: Case Recordation System

DNA: determination of NEPA adequacy

DOI: U.S. Department of the Interior

DOJ: U.S. Department of Justice

DR: decision record

EA: environmental assessment

ED&C: engineering, design andmstruction

EIS: environmental impact statement

EPA: U.S. Environmental Protection Agency

ESA: Endangered Species Act

FLPMA: Federal Land Policy and Management Act
FAR: Federal Acquisition Regulations

FONSI: Finding of No Significant Impact

FWS: U.S. Fish ad Wildlife Service

GPS: global positioning system

IBLA: Interior Board of Land Appeals

Mg/l: milligrams per liter

MOU: memorandum of understanding

MSHA: Department of Labor, Mine Safety and Health Administration
NEPA: National Environmental Policy Act

NHPA: National Historic Preservation Act

NPDES: National Pollutant Discharge Elimination System
NTC: National Training Center

NV-MWMP: Nevada meteoric water mobility procedure
O&M: operation and maintenance

OHV: off highway vehicle

ORV: off-road vehicle

OSHA: Occupational Safety and Health Act

RCE: reclamation cost estimate

RCRA: Resource Conservation and Recovery Act
ROD: record of decision

SDR: State Director Review

SRHA: Stock Raising Homestead Act

T&E: threatened and endangered

TCLP: toxicity characteristi leaching procedures

UUD: unnecessary or undue degradation
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AppendTem@Al at es

This appendix contains templates for the most common correspondence or decisions to be issued
in the surface management program. The templates are labeled accordirtptotimok

section number where first referenced. The templates are in a consistent format and composed of
example language for that particular type of correspondence or decision. Suggestions to authors
on what to include or modify are written in italicEhe letterhead and appeal language have

been omitted from these example correspondences in the interests of space.

It is recognized that not orszefits-all when it comes to preparing correspondence. The
templates are intended to provide a consigtanting point with the recognition that the author
will need to modify the language to accommodate the particular circumstances or practices in
his/her State or District/Field Office.
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Template 2.21 - Proposed Activity does not qualify as Casual Use

3809 [office codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

Dear Mr. Smith:

The ABC Mining, Inc. (ABC) proposes to conduct explaratactivity within the jnsert designated arda On
[insert date filefi ABC contacted this office as required by the resource management plan coveringette |
designated ardebefore commencing activities.

The Bureau of Land Management (BLM) has eswed the notification and determined that the proposed activities
within the finsert designated aréavill result in more than negligible disturbance. Such activity would normally be
considered casual use; but due to the cumulative level of activityniiteijnsert designated argaABC must

submit a Notice pursuant to 43 CFR 3809.300 through 3809.336 with this office, including the required reclamation
financial guarantee, prior to commencing activities. Conducting the proposed activities befp@nféioceptable

Notice as required by 43 CFR 3809.21 is a prohibited act under 43 CFR 3809.605(b). Failure to suspend all
unauthorized activities will result in enforcement action under 43 CFR 3809.601.

If you have any questions, please contact mplatrfe numbdror contact program specialist name and contact
information].

Sincerely,

[Signaturé
Field Manager
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Template 3.21 - Proposed Operation Requires a Plan of Operations
3809 pffice codg
[serial numbef
[date]
CERTIFIED MAIL - RETURNRECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

PROPOSED OPERATION REQUIRES A PLAN OF OPERATIONS

The ABC Mining, Inc. (ABC) Notice t¢proposed activity, e.g., mihi [insert project area nhanjevas received in
this office on [nsert date file§l The Notice has been assigned Bureau of Land Management (BLM) case file
number [nsert 4.

The proposed operation does not qualify under BB 3809.21 as notidevel activity. Specifically, jroposed

activity, e.g., miningrequires the submission of a Plan of Operation to the BLM in accordance with 43 CFR
3809.11. You are required to file a Plan of Operations in this BLM Field Officgpegific form is not required but

the Plan must contain all the information required under 43 CFR 3809.401(b) in order to be considered complete.

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template 13,1Reiest for a Stay
If you have any questions, please contact mplairje numbéror contact program specialist name and contact
informatior].

Sincerely,

[Signaturé
Field Manager

1 Enclosure
1- Form 18421, Information on Taking Appeals to thetérior Board of Land Appeals.

cc: [State Officg
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Template 3.22 - Processing Notice or Plan Suspended

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 303

Frostbit Falls, Montana 59555

Dear Mr. Smith:

The ABC Mining, Inc. (ABC) Notice to conduct exploration trenching and drillingrisgrt project area nanjavas
received in this office onirjsert date file§l The Notice has been assigned Bureau oidUslanagement (BLM)

case file numbersrial numbef. Please refer to this number in any future communication concerning this project.

[If there were previous communication with the operator regarding the Notice, e.g., an acknowledgement or
completenesketter, you would have told them the receipt date and case file number then, and do not need to repeat
it.]

The BLM has reviewed the Notice and determined it contains all the information required by the surface

management regulations at 43 CFR 3809.38dwever, because the BLM is unable to determine if the proposed
operation is adequate to prevent unnecessary or undue degradation as defined by 43 CFR 3809.5, we will not be able
to continue processing your Notice. When the situaog. [ mutually exchive Notices filed for the same parcel of

land] has been resolved and the BLM can make such a determination, we will notify you and begin processing your
Notice again.

If you have any questions, please contact mpladrje numbéror contact program speialist name and contact
information].

Sincerely,
[Signaturé
Field Manager

1 Enclosure
1-Form 18421, Information on Taking Appeals to the Interior Board of Land Appeals.

cc: [State Officg
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Template 3.23 - Determination of Required Financial Guarantee Amount
3809 pffice codg
[serial numbef
[datg
CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montam 59555

DETERMINATION OF REQUIRED FINANACIAL GUARANTEE AMOUNT

The ABC Mining, Inc. (ABC) Notice to conduct exploration trenching and drillingrisdrt project area nanjavas

received in this office onirjsert date filefl The Notice has beassigned Bureau of Land Management (BLM)

case file numbeiifisert /. Please refer to this number in any future communication concerning this préfect. [

there were previous communication with the operator regarding the Notice, e.g., an acknowleadgement

completeness letter, you would have told them the receipt date and case file number then, and do not need to repeat
it.]

The BLM has reviewed the Notice and determined it is complete, containing all the information required by the
surface managemeregulations at 43 CFR 3809.301. The BLM has reviewed the proposed operation and
determined it is adequate to prevent unnecessary or undue degradation as defined by 43 CFR 3809.5.

Amount of Financial Guaranteer hi s of fi ce has r e vastestimale foAtBidogctand c | amat i o
determined that the amount @figert cbllar amount is sufficient to meet all anticipated reclamation requirements.

The amount of the reclamation cost estimate is based on the operator complying with all applicatiig apera

reclamation requirements as outlined in the Notice and the regulations at 43 CFR 3809.420.

Line items in the approved reclamation cost estimate are not to be considered as the limits of the reclamation
expenditures should forfeiture of the find@guarantee be necessary. The line items listed are solely for the

purpose of arriving at a total amount for the financial guarantee (see enclosure 1). This amount may be spent as the
BLM deems necessary to implement the approved reclamation plarfinaheial guarantee amount does not

represent reclamation liability limits or constraints should the actual cost of reclamation exceed this amount.

Required Financial Guarantethe financial guarantee in the amountiatgrt dollar amourjtmust be subiitted to

and accepted by thengert name and address of the BLM office that will adjudicate and accept the financial
guaranteg¢ You must receive written notification from that office accepting and obligating your financial guarantee
before you begin angurfacedisturbing operations.

The types of instruments that are acceptable to the BLM for financial guarantees are found at 43 CFR 3809.555.
Please contactrisert adjudication office contact and phone nunlfer forms and further information regardin
acceptable financial guarantees.

The BLMés review of your proposed operations, deter min:
will not cause unnecessary or undue degradation, and decision concerning the amount of the requiedd fina

guarantee does not relieve you, the operator, of the responsibility to comply with all applicable Federal, state, and

local laws, regulations, and permit requirements. You are responsible for preventing any unnecessary or undue
degradation and foeclaiming all lands disturbed by your operations.
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Template 3.23 - Determination of Required Financial Guarantee Amount
(continued)

This decision does not constitute certification of ownership to any entity named in the Notice, recognition of the
validity of any associated mining claims, or recognition of the economic feasibility of the proposed operations.

Term of Notice- Your Notice will remain in effect for 2 years from the date of this decision, unless you notify this
office beforehand that operams have ceased and reclamation is complete. If you wish to conduct operations for
another 2 years after the expiration date of your Notice, you must notify this office in writing on or before the
expiration date as required by 43 CFR 3809.333. Youaldth have to submit an updated reclamation cost estimate
at that time.

Appeal of the Decision Determining the Required Financial Guarantee Amount

[See Template 161, Field Office Decisioii Appeal Language and Template :3,JRequest for a Sthy

If you have any questions, please contact mpletrie numbéror contact program specialist name and contact
informatior.
Sincerely,

[Signaturé
Field Manager

2 Enclosures
1 - Reclamation cost estimate worksheet
2 - Form 18421, Information oriraking Appeals to the Interior Board of Land Appeals

cc: [State Officg
[Other applicable parties (state, claimant{s},etc.)]
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Template 3.24 - Notice Not Complete

3809 pffice codg
[serial numbef

[datd
CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

Dear Mr. Smith:

The ABC Mining, Inc. (ABC) Notice to conduct exploration activity @tdject locatioj was received in this office
on [datd. The Notice habeen assigned Bureau of Land Management (BLM) case file nusdrél [numbe}.
Please refer to this number in future correspondence concerning this operation.

Consistent with the surface management regulations at 43 CFR 3809.311(a), the BLM has thei®&Notide to
determine if it meets the content requirements at 43 CFR 3809.301(b). Based on our review, the following
information is required from ABC in order for the Notice to be complete:

[List as many completeness requirements as applicable. daorssinding the operator a copy of the regulations to
assist them in understanding the Notice and bonding requiremnents

1. There is no map showing the location of the proposed stoifsitegbing activity. A map showing the project
location in sufficientdetail for the BLM to locate the proposed activity is required.

2. The Notice mentions drill holes but gives no indication as to the number of holes, their locations, or approximate
depths. This information is required.

3. There is no mention how ortHe drill holes will be plugged. A description of the drill hole plugging procedures
that will be followed is needed.

4. The schedule of activity is listed iaslefinite A specific project schedule is required in order to determine
reclamation timinggosts, and whether the activity will not cause unnecessary or undue degradation. Please note
that a Notice can only be accepted for work to be done igem@period. Therefore, the proposed activity schedule
should not exceed 2 years. If for some ogathe work is not accomplished within 2 years, the Notice may be
extended at its expiration date. If you want to conduct additional exploration based on your initial test results, you
can request the Notice be modified under 43 CFR 3809.330 to accothw fdditional activity.

5. A reclamation cost estimate is required in order for your Notice to be considered complete (43 CFR
3809.301(b)(4). Please provide this estimate in accordance with the requirements at 43 CFR 3809.552.

Until a complete Noticés filed with this office, the BLM is unable to determine that your proposed operations will
not result in unnecessary or undue degradation as defined under 43 CFR 3809.5. In addition, we are unable to make
a determination as to the amount of the regliigancial guarantee.
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Template 3.24 - Notice Not Complete
(continued)

Please submit the required information at your earliest convenience. Until we receive this information your Notice
cannot be processed and the proposed exploration actiitytis take place. Conducting the proposed activities
before filing an acceptable Notice as required by 43 CFR 3809.21 is a prohibited act under 43 CFR 3809.605(b).
Failure to suspend all unauthorized activities will result in enforcement action und&rR43809.601.

If you have any questions on these information requests, please cprwgcain specialist name and contact
informatior.

Sincerely,
[Signaturé
Field Manager

Enclosure
1-43 CFR 3809¢ptional

cc: [Other agenciess applicabl¢
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Template 3.25 - Modification Required (New Notice)

3809 pffice codg
[case serial Ng.
[datg

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 3013

Frostbit FallsMontana 59555

Dear Mr. Smith:

The ABC Mining, Inc. (ABC) Notice tofroposed activity, e.g., mihim [insert project area nanjevas received in
this office on [nsert date filefl The Notice has been assigned Bureau of Land Management (BLM)lease fi
number [nsert /. Please refer to this number in any future communication concerning this project.

Consistent with the surface management regulations at 43 CFR 3809.311(c), the BLM has reviewed the Notice to
determine if your operation prevents undweinnecessary degradation (UUD). Based on our resyp@gifically,
[proposed activity that causes UlBoes not comply with surface management regulations at 43 CFRiB868 [
specific citatiof. Before beginning operations you must address thig isgisubmitting a modified notice. The

notice modification must prevent UUD and comply wih CFR 3809.300 through 3809.338he BLM

recommends:

[List measure(s) that the operator may take to prevent JUD.

Please submit the required information atryearliest convenience. Until we receive this information your Notice
cannot be processed and the proposed exploration actinibytis take place. Conducting the proposed activities
before filing an acceptable Notice as required by 43 CFR 3809.2dridhibited act under 43 CFR 3809.605(b).
Failure to suspend all unauthorized activities will result in enforcement action under 43 CFR 3809.601.

If you have any questions, please contact mplairje numbéror contact program specialist name and conta
informatior.
Sincerely,

[Signaturé
Field Manager

cc: [State Officg
[Appropriate State Agencies
[Surety
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Template 3.41 - Notice Expired

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION

ABC Mining, Inc. :

Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :

Frostbit Falls, Montana 59555

NOTICE EXPIRED i RECLAMATION REQUIRED

The ABC Mining, Inc. (ABC) Noticednter case file numbkto conduct exploration trenching and drilling in
[insert project area nanjexpired on insert date Notice expiréd Due to your failure tognter reason for Notice
expiring; failure to notify the BLM by the deadline their intent to extend the Notice, feolprevide the BLM with
required information within the specified timeframe, or failure to provide the BLM with the required financial
guarantee within the specified timefrajnthe Notice has expired as required by 43 CFR 3809.333.

Notice Expired All activities after the expiration date, except reclamation, are not authorized and must cease as
required by 43 CFR 3809.335. Any unauthorized activities continuing after the expiration date will be subject to
enforcement actions.

If the operator files a e Notice or Plan of Operations, the requirements of the 43 CFR 3809 regulations, including,
but not limited to, environmental review of Plans of Operations under the National Environmental Policy Act, and
full cost bonding under 43 CFR 3809.500 for botHibs or Planlevel operations must be met prior to resuming
operations.

Reclamation RequiredUnless you file a new Notice or Plan of Operations for that project area, you must
immediately commence reclamation. Within 30 days of receiving this decygiarmust commence the

reclamation required by your Notice on file with the Bureau of Land Management (BLM). All reclamation,
including required earthwork and reseediragld other elements that are neepeudist be completed within 90 days

of this decisbn. The BLM resource specialists will continue to monitor your progress in meeting your reclamation
obligations, including the success of the revegetation in the disturbed area. The BLM will inform you when all
reclamation standards have been met andhehneour financial guarantee amount may be reduced or released.

Should you fail to commence reclamation within 30 days of issuance of this decision or fail to complete necessary
reclamation within 90 days of issuance of this decision, the BLM may aftiateiture of all or part of your

financial guarantee as provided for under 43 CFR 3809.336(b) and 43 CFR 3809.595. You may also be subject to
enforcement actions under 43 CFR 3809.601.

Appeal of the Decision

[See Template 101, Field Office Decisini Appeal Language and Template 23,1Request for a Sthy

If you have any questions, please contact mplairje numbéror contact program specialist name and contact
informationr.
Sincerely,
[Signaturég
Field Manager
1 Enclosure
1-Form 18421, Information on Taking Appeals to the Interior Board of Land Appeals.

cc: [State Officg
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Template 3.42 - Conditional Extension

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith,General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

Dear Mr. Smith:

The ABC Mining, Inc. (ABC) natification to extend your Noticgefial numbeffor 2 additional years was received

in this office on flatd. The Bureau of Land Management (BLKBs reviewed the Notice to determine if the Notice
gualifies for an extension (i.e., that it has not already expired), that the operation will not cause unnecessary or
undue degradation, and that all information required for a complete Notice has beétedybmluding an

acceptable revised reclamation cost estimate. Based on our review, the following information is required from ABC
in order for the Notice to be complete:

[List all information that is required for the Notice to be considered compieter 43 CFR 3809.301(B):

Your Notice has been conditionally extended subject to ABC providing the BLM with the required information
within 30 days of receiving this notification. Failure to provide the required information will result in the Notice
expring immediately upon conclusion of this timeframe. Should the Notice expire you must cease all operations,
except reclamation. If you wish to continue operations, you must immediately submit a new Notice or Plan of
Operations, if required by 43 CFR 3801. If you do not immediately submit a new Notice or Plan, you must
promptly complete all reclamation according to the Notice.

If you have any questions on these information requests, please cprigcain specialist name and contact
informatior.

Sincerely,

[Signaturé
Field Manager
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Template 3.51 - Reclamation Required
3809 pffice codg
[serial numbef
[datd
CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

OPERATION DETERMINED ABANDONED - RECLAMATION REQUIRED

Operation Abandoneid On [datd, personnel from thefigld office namgField Officeinspected your Notice

opeation, in[project location, i.e., Meridian, Township, Range, Section, County,| SBateeau of Land

Management (BLM) case file numbjeerial numbel. This was the second inspection this year, the previous one
occurring onfdatg. During both inspeatins, no personnel or equipment was present, and there was no sign of
recent activity. Nor was the reclamation complete as required by your Notice and the applicable regulations at 43
CFR 3809.420. Based on the above described site conditions, we reweided that the operation has been
abandoned.

Reclamation Required Abandoning an operation prior to completing the required reclamation is a prohibited act
under 43 CFR 3809.605(h). Within 30 days of receiving this decision, you must commenceathatienl

required by your Notice on file with the BLM. All reclamation, including required earthwork and reseedidg, [
other elements that are needledust be completed within 90 days of this decision. The BLM resource specialists
will continue to monibr your progress in meeting your reclamation obligations, including the success of the
revegetation in the disturbed area. The BLM will inform you when all reclamation standards have been met and
whether your financial guarantee amount may be reduced.

Should you fail to commence reclamation within 30 days of issuance of this decision or fail to complete necessary
reclamation within 90 days of issuance of this decision, the BLM may initiate forfeiture of all or part of your
financial guarantee as providéat under 43 CFR 3809.336(b) and 43 CFR 3809.595. You may also be subject to
enforcement actions under 43 CFR 3809.601.

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template 23,1Request for a Sthy

Contad¢ i BLM personnel are available to assist you in resolving this matter. If you have any questions, please
contact program specialist name and contact information

Sincerely,

[Signaturé
Field Manager
1 Enclosure
1-Form 18421, Information onTaking Appeals to the Interior Board of Land Appeals.
cc: [State Officg
[Appropriate State Agencies
[Surety
[Solicitor's Officé
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Template 4.31 - Reclamation Cost Estimate for Plan Required

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

Dear Mr. Smith:

Your Plan of Operations to conduct mining activitiesdroject location, i.e., Meridian, Township, Range, t®eg
County, Stafewas received in this office ownlfitd. The Plan of Operations has been assigned Bureau of Land
Management (BLM) case file numbesefial numbel. Please refer to this number in future correspondence
concerning this operation.

Consigent with the surface management regulations at 43 CFR 3809.411(a), the BLM has reviewed the Plan and has
determined that the filed Plan of Operations meets the content requirements at 43 CFR 3809.401(b). As provided
for in 43 CFR 3809.401(d), the BLM &lvising you that you must submit a cost estimate covering all anticipated
reclamation obligations as part of the Plan approval process.

The BLM requests that your reclamation cost estimate submission covers the equipment type, time, and rate needed
to peform reclamation tasks such as mobilization, grading, topsoil placement, seeding, and structure removal for
each component of the mining project. The cost estimate must be based on the assumption that the BLM will hire a
third-party contractor and mustdlude contract administration and overhead costs. The cost estimate must also
include appropriate costs for contractor profit and insurance.

Please provide this information tBigld Office name and addrdgsnclude due date if appropridte If you have
any questions on these information requests, please comtagtdm specialist name and contact information

Sincerely,
[Signaturé
Field Manager
cc: [Appropriate State Agencies
BLM HANDBOOK Rel.3-336
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Template 4.41 - Complete Plan Submitted

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

Dear Mr. Smith:

Your Plan of Operations to conduct mining activitipgjed location, i.e., Meridian, Township, Range, Section,
County, Stafg was received in this office ondétd. The Plan of Operations has been assigned Bureau of Land
Management (BLM) case file numbesefial numbel. Please refer to this number in futwarespondence
concerning this operation.

Consistent with the surface management regulations at 43 CFR 3809.411(a), the BLM has reviewed the Plan and has
determined that the filed Plan of Operations and reclamation cost estimate meets the contenergguiteld CFR
3809.401(b) and 43 CFR 3809.401(d). Note this notification does not constitute authorization to commence
operations nor is the submission of a complete Plan necessarily adequate to meet the performance requirements of
the regulations and aid unnecessary and undue degradation.

Be advised the next step in the review process is for the BLM to solicit public comment on the Plan of Operations
under 43 CFR 3809.411(c), either separate from or as a part of the environmental review procedsosether

National Environmental Policy Act. Soliciting public comment must occur before making an approved/not
approved decision on the Plan of Operations according to 43 CFR 3809.411(d). The BLM estimates we will
complete our review and make an appftalecision on the Plan byfovide estimated completion dhte

If you have any questions, please contdi@rhe and address and phone number of comilcer program
specialist or managér

Sincerely,
[Signaturé
Field Manager
cc: [Appropriate State Agencies
BLM HANDBOOK Rel.3-336
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Template 4.42 - Plan Not Complete

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

DearMr. Smith:

Your Plan of Operations to conduct mining activitipsoject location, i.e., Meridian, Township, Range, Section,
County, Stafg was received in this office ondétd. The Plan of Operations has been assigned Bureau of Land
Management (BLM) ase file numberderial numbel. Please refer to this number in future correspondence
concerning this operation.

Consistent with the surface management regulations at 43 CFR 3809.411(a), the BLM has reviewed the Plan to
determine if it meets the conteeiguirements at 43 CFR 3809.401(b). Based on our review, the following
information is required in order for the Plan of Operations to be complete:

[List the specific information that the operator for the plan of operations to be considered comptstengie of
sample language followjs:

1. Page 1, section 1.2. Required operator information includes the taxpayer identification number of the operator.
I f the operator is an individual, the ta>xyudberer i dent.
Please provide the appropriate taxpayer identification number. Operator social security numbers are maintained
by the BLM as privacy information and are not available for public disclosure.

2. Page 9, section 3.2. Please provide a mine site layagram that shows the location of the pit boundaries;
soil, overburden, and stockpile locations; access road route; fencing perimeter; and any other facilities proposed
to be located onsite.

3. Page 9, section 3.2. The Plan references reseeding b fstitge what seed mix or application rate would be
used. Please provide the seeding information.

4. Page 9, section 3.2. The regulations at 43 CFR 3809.401(b)(5) require operators to provide an interim
management plan that describes how the projectverall be managed during periods of temporary closure,
including seasonal closure. Please address this requirement by providing information on site stabilization
measure that will be employed.

5. Page 10, section 3.5. Your Plan indicated that you weregttgiarrange for the transport of water from an
artesian well in Wyoming for use in dust control. Please state whether an agreement has been reached
regarding the use of water from this well, or alternatively what water source would be used for desssuppr
on the haul road. Provide information on the amount of water and number of haul trips anticipated.

6. Page 11, section 3.9. Information on the size (width) of the haul road disturbance needs to be clarified. The
text refers to a 1-Poot running widh for the haul road, but then says it is expected to be widened by an average
of 4 feet. The text then discusses additionfddt ditches along the roadway with soil distributed beyond the
limits of the ditches, plus mentions the blading of topsoil dépd in these areas during reclamation. Please
provide additional detail on the location of disturbance associated with construction, reconstruction, and
reclamation of the haul road that accounts for all areas of potential disturbance.
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Template 4.42 - Plan not Complete(continued)

7. Page 14, section 4.0. Please provide more information on the proposed configuration of the pit area at
reclamation. ldentify any areas where a highwall is planned to be left after reclamation.

8. Page 14,section4.3. &h Pl an states, Arunoff would be controll ed,
and location of runoff control measures. The Plan needs to depict on a map the location and type of runoff
control measure that would be used.

9. Page 15, Fencing. PBaaddress the duration the project area will be fenced. Assuming that the fencing is
intended only to be temporary, the reclamation plan should indicate that it will be removed upon successful
establishment of vegetation.

10. Page 23, Blasting. The Plamtgs that blasting is not likely to be needed. The Plan needs to definitely state
whether or not blasting would be required as part of mining. If blasting is anticipated, the Plan must specify the
frequency of blasting and prevent public entry into tteaadn accordance with state and Federal mine safety
regulations.

Please provide a response to the above information requests at your earliest convenience. You may provide
replacement pages or a narrative response. Upon receipt of the required infgrthatBLM will determine
whether or not the Plan of Operations is complete.

Once the Plan is determined complete, the BLM will solicit public comment on the Plan under 43 CFR 3809.411(c),
either separate from or as a part of the environmental reviexeggaequired by the National Environmental Policy

Act. Soliciting public comment must occur before making decision on the Plan of Operations according to 43 CFR
3809.411(d).

In order to prepare the environmental review document and process your @BhMhrequires that the intended
disturbance area be inventoried for cultural resources. As required by 43 CFR 3809.401(c), the operator is
responsible for providing this survey information. Please provide the required cultural resource inventorytas soon
is finished. If you require further information on inventory methods and qualifications please contact the Field
Office Archaeologist atghone numbér

If you have any questions on these information requests, please cprtgcain specialist namand contact
informatior].

Sincerely,
[Signaturé
Field Manager
cc: [Appropriate State Agencies
BLM HANDBOOK Rel.3-336
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Template 4.43 - Additional Actions Required

3809 pffice codg
[serial numbef
[date]

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith, General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

Dear Mr. Smith:

Your Plan of Operations to conduct mining activitiesgrofect location, i.e., Meridian, Township, Range, Section,
County, Stafg was receivedh this office on flatd. The Plan of Operations has been assigned the Bureau of Land
Management (BLM) case file numbesefial numbel. Please refer to this number in future correspondence
concerning this operation.

Consistent with the surface managarregulations at 43 CFR 3809.411(a), the BLM has reviewed the Plan to
determine if it meets the content requirements at 43 CFR 3809.401(b). However, the BLM cannot approve the Plan
until certain steps are completed, specifically the BLM midstftify any action included in 43 CFR

3809.411(a)(3) [Where feasible, identify timeframes for completion of these agtions.

If you have any questions on these information requests, please cpriwgcain specialist name and contact
informatior.

Sincerdy,
[Signaturé
Field Manager
cc: [Appropriate State Agencies
BLM HANDBOOK Rel.3-336
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Template 4.44 - Decision on Plan

3809 pffice codg
[serial numbef

[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

DECISION

ABC Mining, Inc. :

Attn: Kevin Smith General Manager : Surface Management
P.O. Box 3013 :

Frostbit Falls, Montana 59555

PLAN OF OPERATIONS APPROVED i CONDITIONS OF APPROVAL REQUIRED

DETERMINATION OF REQUIRED FINANACIAL GUARANTEE AMOUNT

The Plan of Operations féihe XYZ Mine is hereby approved subject to conditions of approval listed below. ABC
Mining, Inc. (ABC) must conduct operations as described in the Plan of Operations and in accordance with the
following Bureau of Land Management (BLM) conditions of appitdCOA):

[List Conditions of Approval as needed to prevent undue or unnecessary degradation (UUD). Include a rationale
for the COA to justify the requirement to the operator and provides a basis for accepting a minor modification later
should an alterate approach be found that meets the intent of the;@@8&xample COA follow:

Conditions of Approval:

1.

ABC must construct the waste rock repository with an overall 3h:1v slope, with at |fastt 6de benches
constructed (not pioneered) every 10@ti¢al feet. Benches must be backsloped and drain toward common
surface water drainage ditches built along the edges of the repository. Reclamation of the repository is to be
conducted concurrent with mining operations. Final engineejupgoved desiggimust be submitted at least

60 days in advance of repository construction to verify conformance with this requirement.

This COA is needed to improve runoff control and minimize the exposure of waste rock to precipitation that
may generate undesirable ¢bate.

ABC is not to mine limestone needed for runoff controls from the li&restone quarry. Instead, ABC is to
mine limestone needed for the operation from thelsite. The quarry must be reclaimed using the same
procedures proposed by ABC for th8-1 quarry.

This COA confines the mine disturbance to a single watershed and reduces the disturbance area by eliminating
the need for some 1,500 feet of haul road.

Underdrains constructed beneath the Goslin Flats leach pad and the waste rock repogdisagpage
collection systems must be built only with coarse and durable unmineralized carbonates.

Unmineralized limestone is required for fill in state waters as an additional precaution to buffer acidic drainage
and to minimize the potential for impado water quality.

ABC must use the water balance and water barrier reclamation covers shown on Figdran2tELFinal
Environmental Impact Statement (EIS). Cover soil must be placed at least 12 inches thick on all other
disturbance areas.

BLM HANDBOOK Rel.3-336

09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK i (Public) A-19

Template 4.44 - Decision on Plan(continued)

These reclamation covers increase revegetation potential, reduce soil loss, and imprtemn@ugface
stability with low infiltration rates and low maintenance requirements. There is adequate soil aVailable
salvage to construct these reclamation covers upon mine closure.

5. ABC must design and construct all permanent drainage and diversion ditches, and water capture and treatment

systems to accommodate runoff from a 6ir3¢h, 24hour storm event with 1 famf freeboard. This is the
calculated 10g/ear storm event for the mine site.

The 100year storm event design criterion is needed to ensure adequate drainage capacity, and to protect
reclaimed areas and adjacent water resources.

Financial Guarantee

Based on your reclamation cost estimate, the BLM review of the cost estimate, and consideration of the above
conditions of approval, the required financial guarantee amount is herebydwtatdmount for reclamation of

the XYZ Mine. You must provide financial guarantee in this amount using one or more of the acceptable financial
guarantee instruments listed under 43 CFR 3809.555. The financial guarantee must be provided to the BLM [state]
State Office, Solid Minerals Adjudicatiofinsert State Offie mailing address] That office will issue you a

decision as to the acceptability of your financial guarantee. Younotisegin activities under the approved Plan

of Operations until you receive notification from the BLMdtg State Office that thnancial guarantee has been
accepted and obligated.

Approval of a Plan of Operations by the BLM does not constitute a determination regarding the validity or
ownership of any unpatented mining claim involved in the mining operation. ABC is respoaosibidining any
use rights or local, state, or Federal permits, licenses, or reviews that may be required for the operation.

[If the Decision will include a determination of concurrence for a proposed occupancy per 43 CFR&Ahbr8
the following paagraph will be included. If no occupancy is proposed then the following paragraph will be
omitted]

This decision also constitutes concurrence with ABC©Os

approved Plan of Operation. ABC must maimtzompliance with the Use and Occupancy regulations at 43 CFR
3715.2, 3715.2, and 3715.5 throughout the duration of the approved Plan of Operations. Concurrence by the BLM
on ABC&s proposed use and occupancmaylhesppeaedby advebs¢hye ct t
affected parties directly to the Interior Board of Land Appeals as outlined in enclosed BLM Forh.1842

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template 13,1Request for &tay}

If you have any questions, please contact mplairje numbéror contact Name and address and phone number of
contacteither program specialist or manager

Sincerely,

[Signaturé
Field Manager

1 Enclosure
1-Form 18421, Information @ Taking Appeals to the Interior Board of Land Appeals.

cc: [State Officg
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Template 6.21 - Unacceptable Reclamation Cost Estimate

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ABC Mining, Inc.

Attn: Kevin Smith,General Manager
P.O. Box 3013

Frostbit Falls, Montana 59555

Dear Mr. Smith:

The ABC Mining, Inc. (ABC) Notice to conduct exploration activity @itdject location, i.e., Meridian, Township,
Range, Section, County, Sfaias received in this office onlfitd. The Notice has been assigned the Bureau of
Land Management (BLM) case file numbsefial numbel. Please refer to this number in any future
correspondence concerning this operation.

Consistent with the surface management regulations at 43 QFR338(a), the BLM has reviewed the Notice to
determine if it meets the content requirements at 43 CFR 3809.301(b). Based on our review, the Notice adequately
describes the proposed exploration and reclamation operations; however, the reclamatiometstseftmitted

with the Notice under 43 CFR 3809.301(b)(4) is missing the following cost information or cost considerations:

[List missing or deficient content; example language follpws:
1. The reclamation cost estimate does not include costs foliratibh and demobilization of either the excavator
for road reclamation or the drill rig used for drill hole plugging. These costs need to be included in the estimate.

2. The reclamation cost estimate only lists the cost of plugging a single drjllholehi | e ABCb&s Noti ce
drill 28 holes. ABC must include the costs for plugging all of the drill holes in the exploration project, or modify the
Notice and commit to not having more than a single drill hole open at any one time.

3. Your cost @fmate for road reclamation includes 2,000 feet of drill road reclamation at $1.25 per linear foot. The
average side slope where the road cuts are located is on the order of 45 percent. In our experience, reclamation of
roads like this costs between $2.2&nd $2.75 per linear foongert or attach referencksPlease adjust your

estimate accordingly.

4. The reclamation cost estimate does not include any amount for overhead such as contractor insurance, profit, and
contract administrative costs. Fopmject of this general size, the BLM estimates these costs total approximately
22.6 percent of the direct reclamation costs.

[Continue to list the deficiencies in the reclamation cost estjmate

Please submit a revised reclamation cost estimate to ttreeabove deficiencies. As a reminder, ABC is not to
conduct surface disturbing activity under this Notice until the revised reclamation cost estimate amount has been
accepted by the BLM, you provide a financial guarantee instrument to BLM for thabgrand the BLM notifies

you that the financial guarantee has been accepted and obligated.

If you have any questions, or would like to discuss the reclamation cost estimate requirements, pleasesentact |
program specialist name and contact inforroati

Sincerely,
[Signaturé
Field Manager
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Template 6.22 - Financial Guarantee Increaseé’ Ongoing Operations

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

DETERMINATION OF REQUIRED FINANACIAL GUARANTEE AMOUNT
ONGOING OPERATIONS

The Bureau of Land Management (BLM}dtg Field Officehas completed a review of the reclamation cost

estimate, as provided for under 43 CFR 3809.552(b), for the Frostbit Plan of Opeetitensése file numbkr

Based this officebs review of your r @uatasemamountim cost es:
hereby set atdollar amount for reclamation of the Frostbit operation.

The ABC Mining, Inc. has previously provided the BLM an acceptable financial guarantéslaf pmount for

this operation. The increase dbjlar amoun} to the amount of financial guarantee must be provided to the BLM
[statd State Office, Solid Minerals Adjudicatioraddres$ You must provide an acceptable increase to the
financial guarantee to this office within 60 days from receipt of this decigiaiture to provide an acceptable
financial guarantee increase within the specified timeframe will result in enforcement action(s) under 43 CFR
3809.601 for failure to maintain an adequate financial guarantee.

Appeal of the Decision

[See Template 101, Field Office Decisioni Appeal Language and Template 23,1Request for a Sthy
If you have any questions, please contact mplairje numbéror contact program specialist name and contact
informatior.

Sincerely,

[Signaturé
Field Manager

1 Erclosure
1-Form 18421, Information on Taking Appeals to the Interior Board of Land Appeals.

cc: [State Officg
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Template 6.41 - Required Financial Guarantee Amount-Reduction

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPTREQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

DETERMINATION OF REQUIRED FINANCIAL GUARANTEE AMOUNT
REDUCTION

The Bureau of Lad Management (BLM) inspectemh§ert project namieon [datd. All required reclamation has
been completed according to the reclamation plan and the performance standards at 43 CFR 380&420. [
decision can be used with either a Notice or a Rlan.

[For a Plan of Operations insert the followinigr accordance with 43 CFR 3809.590, the BLM published a notice of
final financial guarantee release for your project and accepted public comment for 30 days on the final reduction of
your reclamation bond amott The BLM receivefjuantity] comments on release of your financial guararitee
(continue and address any public comments in this decision, explain why the BLM will release the final financial
guarantee, or alternatively, write another decision denyingl release)]

This decision reduces the estimated reclamation cost fsoesgnt amouito $0.00. A copy of this decision has
been provided to the adjudication staff in the BLdthfd State Office. You may file a request with that office at
[insett state office addreg$or final release of your financial guarantee instrumenipligatior] for this project.

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template :3,1Request for a Sthy

If you haveany questions concerning this reduction in the financial guarantee amount, please geatn|
specialist name and contact informatjon
Sincerely,

[Signaturé
Field Manager

1 Enclosure
1-Form 18421, Information on Taking Appeals to the énibr Board of Land Appeals

cc: [State Officg
[Other agencies or claimant{s)

BLM HANDBOOK Rel.3-336
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Template 6.51 - Forfeiture of Financial Guarantee

3809 pffice codg
[serial numbef
[datg

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

FORFEITURE OF FINANCIAL GUARANTEE

Pursuant to the provisions at 43 CFR 3809.595 through 3809.599, the Bureau of Land Mahéglekeis

pursuing forfeiture of the financial guarantee for your operdgerial number and legal descriptibnOn [datd, a
decision was issued by this office requiristafe required action, e.g., conduct reclamation as provided for and as
schedugd in the reclamation planmeet the terms of the Notice or approved Plan of Operations; and/or meet the
conditions under which the operator obtained the financial guardmtegdatd. Forfeiture of your financial
guarantee is being taken because ydedaio meet these conditions within the timeframe provided in the
noncompliance order.

Based on the estimated tot al cost of achieving the
administrative costs, the BLM will require the forfeiture dbflar amoun} from your financial guaranteelf the
financial guarantee is provided through a surety bond include the following sentence, otherwisé\Gthih 30

days the penal sungllar amoun}, of surety bond numbeniimbe} must be surrendered toe BLM [statd State
Office at the following address:

[State Office Address]
Attn: Adjudication Dffice Codé

You may avoid this forfeiture action by completing one of the following:

Providing a written agreement under which you or another persopexiirm reclamation operations in
accordance with a compliance schedule which meets the conditions of your Notice or approved Plan of
Operations and reclamation plan. Where the work will be done by another person, the agreement must
demonstrate they havee ability, both technically and financially, to satisfy the conditions.

Obtaining written permission from the BLM for a surety to complete the reclamation, or portion of the
reclamation, applicable to the bonded phase or increment. The surety musstlatean ability to
complete the reclamation in accordance with the reclamation measures incorporated in your Notice or
approved Plan of Operations.

BLM HANDBOOK Rel.3-336
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Template 6.51 - Forfeiture of Financial Guarantee (continued)
If you fail to meet the requirementstisl above, and you do not appeal the forfeiture decision under 43 CFR
3809.800 to 3809.807, or Interior Board of Land Appeals (IBLA) does not grant a stay under 43 CFR 4.321, or the
BLMd6s decision is affirmed, the BLM wil!l

Immediately collect the forfedd amount as provided by applicable laws for collection of defaulted
financial guarantees, other debts, or State bond pools, and

Use funds collected from financial guarantee forfeiture to implement the reclamation plan, or portion
thereof.

If the amounbf forfeited funds is insufficient to pay for the full cost of reclamation, you are liable for the remaining
costs as set forth in 43 CFR 3809.116.

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template 23,Request for a Sthy

If you have any questions concerning this reduction in the financial guarantee amount, pleasepcogtant [
specialist name and contact informatjon
Sincerely,

[Signaturé
Field Manager

1 Enclosure
1-Form 18421, Informdion on Taking Appeals to the Interior Board of Land Appeals

cc: [State Officg
[Other applicable parties (state, claimant(s),dtc.)
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Template 6.52 - Notice of Liability, Demand for Payment

3809 pffice codg
AZB-08309
[Date

CERTIFIED MAIL - RETURNRECEIPT REQUESTED
[Effective date is date of rece]pt

DECISION

ABC Mining, Inc. : 43 CFR 3809
Attn: Kevin Smith, General Manager :

P.O. Box 3013

Frostbit Falls, Montana 59555

NOTICE OF LIABILITY
DEMAND FOR PAYMENT AND BILL FOR RECLAMAT ION OF ABC MINING, INC. OCCUPANCY
SITE

Pursuant to the authorities containeddite appropriate authoritly and statutes applicable to the management of

lands administered by the Department of the Interior (DOI), Bureau of Land Management (BLM), péetedithe
cleanup and reclamation of thaBC Mining, Inc.occupancy siteNotice or Plan of Operations|#ocated on BLM
managed land described as T.13N., R.7E., Sec.21 SE% and 30 NE ¥, Gila and Salt River Base Meridian, Yavapai
County, Arizona.

On Octder 30,2000, ABC Mining, Inc.received from the BLM Phoenix Field Office (PFO) a [cite the enforcement
order under 43 CFR 3809.601] to remove all equipment, abandoned vehicles and trash from the occupancy site
(site), and reclaim all disturbed lands. Aprpperty remaining on public lands after 90 calendar days from the
effective date of the order would become property of the United States and subject to removal and disposition by
BLM. ABC Mining, Inc.would be liable for the coshhe BLM incurs in remoing and disposing of the property and
site reclamation.

ABC Mining, Inc.appealed the order to the Interior Board of Land Appeals (IBLA). On March 10, @@ IBLA
issued decision 152 IBLA 57, denyiddBC Mining, Incd sequest for a stay and affirminige order. Based on the
IBLA decision the BLM informedABC Mining, Inc.by certified returneceipt mail on April 4, 204, that it had
until June 8, 200, to comply with theDctober 30, 208, order.

ABC Mining, Inc.was notified by certified tarn recépt mail on June 8, 2@l that it had failed to comply with the

order and that the reclamation deadline had passed. Any property remaining on BLM land was property of the
United States and subject to r e mABCMihingalmcadvoultl beslipghtedor t i on af
the costghe BLM incurs in removing and disposing of the property and any costs associated with site reclamation.

A government contractor began restoration of tteean or around November 6, 2land completed reclamati
of the [project namgsite on December 12011.

NOTICE OF LIABILITY

The BLM has evaluated the mining claim records and field office 3809 case fileD82@9 in connection with the
site and has determined tleBC Mining, Inc.is the responsible partue to its activities and occupancy of the site
from the early 1990sntil abandonment in the year 201 Accordingly, this letter notifieABC Mining, Inc. of its
liability under 43 CFR3809.336(b) or 3809.424(a)(4), and 3809.598 when BLM completesdfmmation of a
Notice or Plan of Operatiofs

BLM HANDBOOK Rel.3-336
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Template 6.52 (continued)
Notice of Liability, Demand for Payment

Through July 10, 2002he BLM and DOI have incurred costs related to the site of at least $14,413.00. This
statement of expenditures iggfiminary and does not limithe BLM and DOI from providing revised figures to the
extent additional past costs are identified.

DEMAND FOR PAYMENT

In accordance with 43 CFR 3809.588mand is hereby made for payment of $14,413.00. Enclosed is a bill fo
collection in the amount of Fourteen Thousand Four Hundred and Thirteen Dollars ($14,413.00) and notice of action
in the event of delinquency. Interest on costs incuwiidaccrue from the date of this demand for paymedse[

the CBS system to geaéz this bill and any follovup notices of delinquency should they become necgssary

Payment is due within thirty (30) calendar days of your receipt of this demand for payment. Remittance must be
made by certified check payable to filzepartment of thénterior - BLM 6 and must reference tlsite name and bill
number. Please send your remittance to:

Bureau of Land Management
Phoenix Field Office

12605 N. & Avenue

Phoenix, AZ 85027

If you fail to respond to this demand within tgi(B80) calendar days, the BLM will, following our regulations and
manual guidelines, continue the debt collection action against you. The debt collection action may include civil
litigation and/or other actions necessary to recover the debt owed.

Appealof the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template 1:3,1Request for a Sthy

If you have any questionsr if you wish to schedule a meeting to discuss this matter, please ddtaaw and
address and phone mber of contaeeither program specialist or managerWe hope that you will take this
opportunity to resolve this matter expeditiously.

[Signaturé
Field Manager

Enclosures (2):
1 - Bill for Collection [Attach automated bill generated by GBS
2 - Form 137122, Notice of Action in Event of Delinquency

BLM HANDBOOK Rel.3-336
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Template 9.21 - Noncompliance Order
3809 pffice codg
[serial numbef
[datd
CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

NONCOMPLIANCE ORDER

A compliance examination of the ABC Mining, Inc. (ABC) mining operation under Plan of Operations

[serial numbefin [project locatior, was condated on flatd. [Provide a brief description of all pertinent facts
discovered through the inspection process. The purpose of this section and the following section, which deals with a
review of the records, is to provide sufficient information to anydme might read the order for them to determine

the nature of the violation(s) that prompt the ortler.

A review of the Bureau of Land Management (BLM) records indicates the following fa&$er[to any filing
made by the operator and correspondencevbeh the operator and BLM that are pertinent to the issuance of the
order]

Based on our inspections and records, the ABC activity is unauthorized and is in violalistrtlod Jaws that are
being violated such as the Federal Land Policy and ManageAwr{ELPMA), etd. Specifically, ABC is in
violation of the following regulations:L[st those regulations under 43 CFR 3809 that the operator/claimant is
violating. A Noncompliance order needs to be tied to a violation of one or more of the pcbadigdisted in 43
CFR 3809.605. As an example:

ABC has failed to stockpile the necessary soil material as required in its approved Plan of Operations. Failure to
follow the approved Plan of Operations constitutes unnecessary or undue degradasan@Eotiibited act under
43 CFR 3809.605 (a).

Under authority of 43 CFR 3809.601(a), ABC is ordered, withpegify the time by which the operator must take
corrective action to resolve the noncompliance, generally not to exceed 3(rdaysgceipt othis order to: [ist

the specific actions that the claimant/operator must take to comply with the order. These actions must be clear and
concise, leaving little room for interpretation. The actions are listed with the understanding that if theyearbytak

the claimant/operator, the order will be lifted and the operations will be in compliance with respect to thi§ order.

If ABC does not comply with this order, the BLM may take further action against you pursuant to 43 CFR
3809.601(b) and issue aspension Order for all or part of the ABC operation. Additionally, action could be taken
under 43 CFR 3809.604 or 3809.70@epending on the nature of the noncompliance, you may want to cite the
specific regulations language that mention the BLM mayestjthe United States Attorney to institute a civil action
in United States District Court for an injunction to enforce this order; the collection of damages resulting from
unlawful acts (see 43 CFR 3809.604); arrest and trial under section 303(a) BERA; fines up to $100,000 or

the imprisonment (see 43 CFR 3809.700)
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Template 9.21 - Noncompliance Order(continued)

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template 1:3,1Request for a Sthy

If you have any questions concerning this Noncompliance Order, please corgrh specialist name and
contact informatioh

Sincerely,

[Signaturé
Field Manager

2 Enclosures
1-43 CFR 3809dptional
2-Form 18421, Information on Taking Apds to the Interior Board of Land Appeals

cc: [State Officg
[Regional solicitor][@her agencies or claimant(s)
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Template 9.22 - Notification of Intent to Issue a Suspension Order

3809 pffice codg
[serial numbef
[datg

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
NOTIFICATION

ABC Mining, Inc. :

Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :

Frostbit Falls, Montana 59555

INTENT TO ISSUE A SUSPENSION ORDER

Due to your failure to comply witthe Noncompliance Order issued by the Bureau of Land Management (BLM) on
[datd, you are hereby notified that the BLM intends to issue a Suspension Order against your Plan of Operations
[serial numbel. Specifically, you have failed to comply with the mmpliance Order by notList specifically

the manner in which the operator/claimant has failed to comply with the]order

Pursuant to 43 CFR 3809.601(b)(iii) you are entitled to an informal hearing before thesiitil$tate Director

before the BLMtakes further action against you under 43 CFR 3809.601(b). To request an informal State Director
hearing, you must submit the request in writing to Btate Office addre¥s Attention SD3809 Hearing, within 30

days of receiving this notification. oy do not make such a request within 30 days, you will have waived your
right to an informal hearing with the State Director, and the BLM will continue enforcement actions against you.

If you choose an informal hearing with the BLM State Director, the BliMnot provide a court reporter, and will
follow certain procedures, includingdentify any procedural requirements that will govern the informal hearing.
For example, the State Director may limit the time that wilhlbettedfor the hearing.

Be advised that a request for a hearing with the BLM State Director does not relieve ABC from its obligation to
comply with any previously issued enforcement orders including the Noncompliance Order issued to ABC on
[datd. The BLM may pursue or continue porrsue those remedies available under 43 CFR 3809.604 and/or 43
CFR 3809.700 before your hearing with the State Direatahjde those relevant to the circumstarjcdéyou

have any questions concerning this notification, please coptagirhm specibist name and contact informatipn

Sincerely,

[Signaturé
Field Manager

cc: [State Directof
[Regional Solicitor

BLM HANDBOOK Rel.3-336
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Template 9.23 - Suspension Order
3809 pffice codg
[serial numbef
[datd
CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

SUSPENSION ORDER

ABC Mining, Inc. (ABC) is hereby ordered to suspend operations under Plarecdt@ns $erial numbey
immediately. This Suspension Order is issued due to your failure to comply with the Bureau of Land Management
(BLM) Noncompliance Order issued by this office olafg.

[Provide narrative out | i waiteng oftnbneomplipneer example languadge folplvsa r e t o

Field inspection of the project area on March 3, 2011, shows that ABC is still engaging in mining activity without
stockpiling the soil material required under their Plan of Operations, therebyngsultinnecessary or undue
degradation. ABC was issued a Noncompliance Order on October 31, 2010, with instruction on how to correct the
noncompliance. ABC failed to follow the Noncompliance Order as evidenced by the inspection on January 3, 2011,
and anotification that the BLM intended to issue a Suspension Order was issued to ABC on January 10, 2011. ABC
was provided an informal hearing with the BLM State Director on February 13, 2011, in an attempt to resolve the
noncompliance. At the State Directwgaring, ABC said it would correct immediately the soil salvage problem, but
has failed to comply.

[Provide a brief description of all pertinent facts discovered through the inspection process that show that the
conditions of the Noncompliance Orderre/@ot met and that the BLM is justified in issuing the Suspension]Order

Therefore, in accordance with the authority at 43 CFR 3809.601(b), ABC is ordered to immediately cease surface
disturbing activity including all excavation, waste rock placement,leach pad construction until it complies with
the October 31, 2010, Noncompliance Order and is told by the BLM that operations may proceed.

[List specific actions that the operator must take to comply with both this order and the noncompliance order.
These actions must be clear and concise, leaving little room for interpretation. The actions are listed with the
understanding that if they are taken by the claimant/operator, the order will be lifted and the operations will be in
compliance with respéto this order]

If you do not comply with this order, the Department of the Interior may request the United States Attorney to
institute a civil action in United States District Court for an injunction or order to enforce this order to prevent you
from conducting operations on the public lands in violation of this subpart, and collect damages resulting from
unlawful acts (see 43 CFR 3809.604). Additionally, if you fail to adhere to the terms of this order, you may face
arrest and trial under Section®@) of the Federal Land Policy Management Act (43 U.S.C. 1733(a)). If convicted,
you will be subject to a fine of not more than $100,000 or the alternate fine provided for in the applicable provisions
of 18 U.S.C. 3571, or imprisonment not to exceed daths, or both, for each offense (see 43 CFR 3809.700).
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Template 9.23 - Suspension Order(continued)

Appeal of the Decision

[See Template 161, Field Office Decisioii Appeal Language and Template :3,JRequest for a Sthy

If you have questionsonicerning this order, please contgmijgram specialist name and contact information

Sincerely,

[Signaturé
Field Manager

2 Enclosures
1-43 CFR 3809¢ptional
2 - Form 18421, Information on Taking Appeals to the Interior Board of Lamgéals

cc: [State Directof
[Regional Solicitoy
[Other agencies and claimanf]s)
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Template 9.24 - Immediate Temporary Suspension Order
3809 pffice codg
[serial numbef
[datd
CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

IMMEDIATE TEMPORARY SUSPENSION ORDER

ABC Mining, Inc. (ABC) is hereby ordered to immediately suspend all operatidhe fisert project name and

location]. This suspension order has been issued under 43 CFR 3809.601(b)(2) because ABC is operating without
an approved Plan of Operationdn pther casesnsert other applicable rationale for the immediate suspension

order which is necessary to protect health, safety, or the envirodreamt significantly outside the scope of the

Notice or Plan]

Beginning operations prior to the BLM approving a Plan of Operations is a prohibited act under 43 CFR
3809.605(b); and warmas the issuance of this Immediate Suspension Order to protect health, safety, or the
environment from imminent danger or harm that would result from surface disturbance.

In order to resolve this enforcement order and terminate the suspension, ABC oniget e BLM Field Office a
proposed Plan of Operations as required by 43 CFR 3809.401. The BLM Field Office must issue a decision
approving the Plan of Operations before we will terminate this Suspension Order.

Failure to comply with this enforcemermnder may result in the BLM requesting the United States Attorney to
institute a civil action in United States District Court for an injunction or order to enforce this order to prevent you
from conducting operations on the public lands in violations sfghbpart, and collect damages resulting from
unlawful acts (see 43 CFR 3809.604). Additionally, if you fail to adhere to the terms of this order, you may face
arrest and trial under Section 303(a) of the Federal Land Policy Management Act (43 U.S(&))1T88onvicted,

you will be subject to a fine of not more than or the alternate fine provided for in the applicable provisions of 18
U.S.C. 3571, or imprisonment not to exceed 12 months, or both, for each offense (see 43 CFR)3809.700

Appeal of theDecision

[See Template 101, Field Office Decisioii Appeal Language and Template 23,1Request for a Sthy
If you have questions concerning this order, please comiagrem specialist name and contact information

Sincerely,

[Signaturé
Field Manager
2 Enclosures
1-43 CFR 3809¢gptional
2 - Form 18421, Information on Taking Appeals to the Interior Board of Land Appeals

cc: [State Directof
[Regional Solicitoy
BLM HANDBOOK Rel.3-336

09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK i (Public) A-33

Template 9.25 - Suspension Order Terminated
3809 pffice codg
[selial numbet
[datg
CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

TERMINATION OF SUSPENSION ORD ER

The Bureau of Land Management (BLM) hereby terminates the Immediate Temporary Suspension Order it issued
on[datd, against the ABC Mining, Inc. (ABC) Plan of Operati¢ssrial numbef for failure to provide the
required financial guarantee.

T h e A fn@ndial guarantee instrument in the required amouadfar amount was received by thes{atg
State Office and accepted as adequatilatd. The BLM appreciates ABC resolving this matter in a timely
fashion.

[If the Immediate Temporary SuspiensOrder was issued for failure to file a Plan or Notice, then the suspension
order would not be terminated until the Notice or Plan had been processed and bonded. If issued for activity
outside the scope of a Notice or Plan, then the suspension ord&l mat be terminated until either the disturbance
was reclaimed or the Notice or Plan modified to account for the new agtivity.

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template 23,1Request for a &)
If you have questions concerning this order, please comagram specialist name and contact informagion
Sincerely,

[Signaturé
Field Manager

1 Enclosure
1-Form 18421, Information on Taking Appeals to the Interior Board of Land Atpe

cc: [State Directof
[Regional Solicitor
[Other agencies, claimarjts
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Template 9.26 - Order Requiring Plans
3809 pffice codg
[serial numbef
[datd
CERTIFIED MAIL - RETURN RECEIPT REQUESTED
DECISION
ABC Mining, Inc. :
Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :
Frostbit Falls, Montana 59555

ORDER REQUIRING PLANS OF OPERATIONS

Due to ABC Mining Inc.6s (ABC) number of wunresml ved
pursuant to 43 CFR 3809.604(b), the Bureau of Land Management (BLM) now requires ABC to submit a Plan of
Operations under 43 CFR 3809.401 for all current and future Nietie¢ operations on a nationwide basis for

surface disturbing activity on landsiministered by the BLM. Following the date of this order, you may not

conduct activities greater than casual use without first filing a Plan of Operations and receiving approval from the
applicable BLM field office.

The BLM is issuing this order for tHellowing reasons: Llist those specific instances that clearly demonstrate that
the operator/claimant failed to comply with a noncompliance order and remains in noncompliance. Not that both
conditions must be met. A pattern of repeated noncompliangéeneonsidered in determining when to issue this
order. Likewise a period of compliance may be cause to terminate this order. Be sure to inform other field offices
regarding the operatorés status. An deimeamailto ald statet a i n i
program leads for their consideratign.

Issuance of this Order does not relieve ABC from complying with any other outstanding enforcement orders issued
by the BLM. This Order will remain in effect until such time as ABC rescdwgsand all outstanding enforcement
orders issued by the BLM.

Appeal of the Decision

[See Template 101, Field Office Decisioii Appeal Language and Template :3,1Request for a Sthy
If you have questions concerning this order, please comiagrem specialist name and contact information
Sincerely,

[Signaturé
Field Manager

2 Enclosures
1-43 CFR 3809dptional
2-Form 18421, Information on Taking Appeals to the Interior Board of Land Appeals

cc: [State Officg
[Regional Sotiitor]

BLM HANDBOOK Rel.3-336
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Template 9.27 - Notification of Intent to Nullify Notice/Revoke Plan
3809 pffice codg
[serial numbef
[datd
CERTIFIED MAIL - RETURN RECEIPT REQUESTED

NOTIFICATION

ABC Mining, Inc. :

Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :

Frostbit Falls, Montana 59555

INTENT TO NULLIFY NOTICE [or] INTENT TO REVOKE PLAN OF OPERATIONS

The Bureau of Land Management (BLM) is consideringg[v o ki ng ABCb6s Pl an of Operatio
Notice] pursuant to 43 CFR 3809.602 due to ABC6s ongoing f
enforcement orders issued afafg, and date of second ordgr

This notification provided in accordance with 43 CFR 3809.602(b) and is based efioninary findings that:

[Explain under one or more of the following categories: 1) A violation exists of any provision of the Notice or Plan
of Operation). 2) A violation exists of this subpart, and how the operator has failed to correct the vigitition

the time specified in an enforcement order issued uh8l€&€FR3809.601. 3) Describe if and how a pattern of
violations exists at the operatign.

These findings are based on the following pertinent fattist $pecifically the facts upon whidhet above findings
were made. Cite specific instances where an enforcement order was violajed, etc.

Pursuant to 43 CFR 3809.602(b) you are entitled to an informal hearing before thes@lkd/State Director

before the BLM takes further action againstiyunder 43 CFR 3809.601(a). To request an informal State Director
hearing you must submit the request in writing to Biafe Office addrefs Attention SD3809 Hearing, within 30
days of receiving this notification. If you do not make such a requ#shv@0 days, you will have waived your

right to an informal hearing with the State Director and the BLM will proceed to make its determination regarding
whether to revoke your Plan of Operatioos fiullify your Noticé.

If you choose an informal heagmwith the BLM State Director, the BLM will not provide a court reporter, and will
follow certain procedures, includintdentify any procedural requirements that will govern the informal hearing.
For example, the State Director may limit the time thdlthv allotted for the hearing.

Within 30 calendar days from the date of your hearing, you will receive written notification from the State Director
of the final determination of your case.

BLM HANDBOOK Rel.3-336
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Template 9.27 - Notification of Intent to Nullify Notice/Revoke Plan
(continued)

Be advised that a request for a hearing with the BEtetf State Director does not relieve ABC from its obligation
to comply with any previously issued enforcement orders including the Noncompliance Order issued to ABC on
[datd, and the Suspension Order issueddaatd. The BLM may pursue or continue to pursue those remedies
available under 43 CFR 3809.604 and/or 43 CFR 3809.700 before your hearing with the State Dickaderd
description of those remedies relevant to¢lmeumstances].

If you have any questions concerning this notification, please coptagram specialist name and contact
informatior.

Sincerely,

[Signaturé
Field Manager

cc: [State Directof
[Regional Solicitor
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Template 9.28 - Nulli fication of Notice/Revocation of Plan

3809 pffice codg
[serial numbef
[datd

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

DECISION

ABC Mining, Inc. :

Attn: Kevin Smith, General Manager : Surface Management
P.O. Box 3013 :

Frostbt Falls, Montana 59555

PLAN OF OPERATIONS REVOKED [or] NULLIFICATION OF NOTICE

As of this date, ABC Mining, Inc. (ABC) Plan of Operatiossiial numbel[project locationj is hereby revoked
due to repeated failure to comply with enforcemedecs issued by the Bureau of Land Management (BLM) under
the BLM's regulations at 43 CFR 3809.

The BLM has determined to revoke the ABC Plan of Operationsyllify a Noticé pursuant to 43 CFR 3809.602.
This determination is based on a finding tfi@hoose one or more of the following: 1) violations of the Plan of
Operation (or notice); 2) failure to correct the violation within the time specified in the enforcement orders issued
under43 CFR3809.601; 3) pattern of violatiohs

These finding aredsed on the following pertinent facti:ist specifically the facts and cite to the record upon
which the findings were made. Cite specific instances where enforcement orders were violated. Include results of
the informal hearings with the State Directd any]

Revocation of the ABC Plan of Operations does not relieve ABC from its obligation to comply with any outstanding
enforcement orders or orders to reclalist these herge In addition, the Department of the Interior may request the
United Stées Attorney to institute a civil action in United States District Court for an injunction or order to enforce
this order to prevent you from conducting operations on the public lands in violations of this subpart, and to collect
damages resulting from wawful acts (see 43 CFR 3809.§04dditionally, if you fail to adhere to the terms of this
order, you may face arrest and trial under Section 303(a) of the Federal Land Policy Management Act (43 U.S.C.
1733(a)). If convicted, you will be subject to adfiaf not more than $100,000 or the alternate fine provided for in

the applicable provisions of 18 U.S.C. 3571, or imprisonment not to exceed 12 months, or both, for each offense
(see 43 CFR 3809.700).

Appeal of the Decision

[See Template 101, Field Ofice Decisiori Appeal Language and Template :3,1Request for a Sthy

Should you elect to have an informal hearing before the State Director (pursuant to 43 CFR 3809.602(b)), your
period to file an appeal with the Interior Board of Land Appeals woall@Mcalendar days following your receipt of
the State Directoro6s decision.

If you have any questions concerning this notification, please coptagfrim specialist name and contact
informatior.
Sincerely,

[Signaturé
Field Manager
1 Enclosure
1-Form 18421, Information on Taking Appeals to the Interior Board of Land Appeals
cc: [State Directof
[Regional Solicitoy
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Template 10.11 - Field Office Decisioni Appeal Language

Appeal of a Decision under 43 CFR 3809

If you are adversely afféed by this decision, you may request that the Bekkér appropriate staleState
Director review this decision. If you request a State Director Review, the request must be received in the
BLM [enter appropriate StajeState Office atihsert State Offie mailing addregs no later than 30

calendar days after you receive or have been notified of this decision. The request for State Director
Review must be filed in accordance with the provisions in 43 CFR 3809.805. This decision will remain in
effect whie the State Director Review is pending, unless a stay is granted by the State Director. If you
request a stay, you have the burden of proof to demonstrate that a stay should be granted.

If the State Director does not make a decision on your requesivier of this decision within 21 days of
receipt of the request, you should consider the request declined and you may appeal this decision to the
Interior Board of Land Appeals (IBLA). You may contact the BLéhter appropriate StajeState Office

to deermine when the BLM received the request for State Director Review. You have 30 days from the
end of the 24day period in which to file your Notice of Appeal with this officeiasgrt address of field

office issuing the decisipmvhich we will forward b IBLA.

If you wish to bypass a State Director Review, this decision may be appealed directly to the IBLA in
accordance with the regulations at 43 CFR 3809.801(a)(1). Your Notice of Appeal must be filed in this
office at nsert address of field officesuing the decisidmwithin 30 days from receipt of this decision. As

the appellant you have the burden of showing that the decision appealed from is in error. Enclosed is BLM
Form 18421 that contains information on taking appeals to the IBLA.

This degsion will remain in effect while the IBLA reviews the case, unless a stay is granted by the IBLA. If you
request a stay, you have the burden of proof to demonstrate that a stay should be granted.

Appeal of a Decision under 43 CFER 3715

If you are advery affected by this decision, you may appeal to the IBLA under 43 CFR part 4. If you appeal this
decision, you must file a Notice of Appeal to this officeias¢rt address of field office issuing the decikiwithin

30 days from receipt of this deasi. As the appellant you have the burden of showing that the decision appealed
fromis in error. Enclosed is BLM Form 1842hat contains information on taking appeals to the IBLA.

This decision will remain in effect while the IBLA reviews the caségessa stay is granted by the IBLA. If you
request a stay, you have the burden of proof to demonstrate that a stay should be granted.
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Template 10.12 - State Director Decisioni Appeal Language

Appeal of the Decision

This decision may be appealedhe Interior Board of Land Appeals (IBLA) in accordance with the
regulations contained in 43 CFR, part 4 and the enclosed Forml1842n appeal is taken, your Notice
of Appeal must be filed in this officénsert state office addrelswithin 30 days fom receipt of this
decision. The appellant has the burden of showing that the decision appealed from is in error.

This decision will remain in effect while the IBLA reviews the case, unless a stay is granted by the IBLA. If you
request a stay, you hatte burden of proof to demonstrate that a stay should be granted.
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Template 10.13 - Request for a Stay

Request for a Stay

If you wish to file a petition pursuant to regulations 43 CFR 4.21 for a stay of the effectiveness of this
decision during thdrme that your appeal is being reviewed by Interior Board of Land Appeals (IBLA), the
petition for a stay must accompany your notice of appeal. A petition for a stay is required to show
sufficient justification based on the standards listed below. Copibss notice of appeal and petition for

a stay must also be submitted to each party named in the decision and to the IBLA and to the appropriate
Office of the Solicitor (see 43 CFR 4.413) at the same time the original documents are filed with this office
If you request a stay, you have the burden of proof to demonstrate that a stay should be granted.

Standards for Obtaining a Stay

Except as otherwise provided by law or other pertinent regulation, a petition for a stay of a decision
pending appeal mushow sufficient justification based on the following standards:
1. The relative harm to parties if the stay is granted or denied.
2. The |l ikelihood of the appellantds success on
3. The likelihood of immediate and irreparable harm if the stay is notepa
4. Whether the public interest favors granting the stay.
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AppendPxe8ent Value Determinati on

This appendix contains the steps to follow in calculating the present value of future costs. To
establish the amount of money that needs to be iedésta longterm funding mechanism, the

future costs need to be stated as a present value for the year the account will be established and
start growing in value. To do this calculation, a standard present value analysis needs to be
performed.

The discaint rates, interest rates, and other figures used in this document are for example
purposes only. In conducting a present value analysis the user must determine the appropriate
inputs given the specifics of the lotgyrm funding mechanism being establighdhe inputs and
assumptions applied in a present value calculation will significantly affect the results. It is
imperative that defensible inputs and assumptions are used in generating these calculations.
Unless the individual performing the presealue calculations has the knowledge and expertise

in developing and applying these inputs and assumptions, a knowledgeable source should be
calledupon.

Discount Rate

A critical component to a present value calculation is determining the appropriatendisate.

For this type of analysis, the appropriate discount rate should reflect the anticipated net return on
investment. To estimate the anticipated net return on investment, the BLM State Director must
first determine what financial instruments appropriate and acceptable for such a funding
mechanism.

The choice of the discount rate to use in the analysis is critical and can be confusing; the
responsible BLM office should consult the BLM State Office economist if there are concerns
about the apppriate discount rate to use.

Interest Rates Of the acceptable financial instruments under 43 CFR 3809.555, U.S. Treasury,
Municipal, and corporate bonds are the most appropriate for this type of investment. The interest
rates U.S. Treasury, Municipal; corporate bonds carry depends on several factors, including
default risk, tax status, and maturity. Generally, the higher the default risk associated with the
bond, the higher the interest rate; tax exempt instruments generally come with a lowst inter

rate; and the longer the term of the bond, the higher the interest rate. TRépodted Bond

Interest Rategrovides examples of the interest rates for U.S. Treasury, Municipal, and

corporate bonds reported for two time periods (May 28, 2002 ayddyi2002).

The rates in Table 1 are examples of actual market rates that are typically reported in the
financial section of most large newspapers. These rates reflect the anticipated return on
investment associated with each investment. They areteepoarket rates and, as such, the
interest rates include the anticipated effect of inflation that is expected to occur over the term of
the financial instrument, i.e., they are nominal rates. As with any figures provided in this
document, they are exanegl of the type of information that is available in print and online.
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A number of sources exist that provide assumptions on discount rates and future inflation rates.
One such source is the U.S.
other functions, OMB provides guidance to Federal agencies on what discount rates to use when
conducting benefitost and cosgffectiveness analyses. Although the analysis required in

establishing the amount of a trust fund is not identical to aaftestiveness analysis, the OMB
guidance is still useful and relevant.

Table 1
Reported Bond Interest Rates

Government 6s

Interest Rate

Interest Rate

Debt Securities May 28, 2002 May 6, 2002
10-Year U.S. Treasury 5.12 5.05
10-Year AAA Municipal Bond 4.03 4.01
10-Year AA Municipal Bond 4.00 3.98
10-Year AAA Corporate Bonc 5.62 5.62
10-Year AA Corporate Bond 5.91 5.99
30-Year U.S. Treasury 5.66 5.53
20-Year AAA Municipal Bond 4.88 4.83
20-Year AA Municipal Bond 4.89 4.85
20-Year AAA Corporate Bong 6.28 6.20
20-YearAA Corporate Bond 6.58 6.61

Annually OMB issues its guidance on discount rates in Circu@4 AAppendix CPDiscount
Rates for CosEffectiveness, Lease Purchase, and Related Analyses
(http://www.whitehouse.gov/omb/circulars/a094/a094 htrAlppendix C is updated annually
and presents nominal and real discount rates for both public and private funded projects. For
federally funded projects, the discount rate is based on the Gavernimo s
borrowing, or current interest rates from U.S. Treasury notes and bonds. For example, Appendix
C, revised January 2006, set they@@r real interest rate at 3.0 percent and thged® nominal

rate at 5.2 percent. The OMB Circuidso provides discount rate guidance for privately funded

current

of f i

cost

projects. For these projects the recommended rate is based on an estimate of the marginal pretax
rate of return on an average investment in the private sector in recent years.

Fees and TaxesTrust account management fees and income taxes potentially reduce the return

on an investment. Any funding mechanism required under 43 CFR 3809.552(c) must be self

sustaining, including an approach to allow for the payment of these costs from the fund. One
way to account for these costs is to adjust the discount rate to reflect these costs.

To account for a trust account management fee that is stated as a percentage of the account

balance, the rate of the applicable annual management fee should be subtvactee
anticipated return on investment for the account. For example, if the annual return on investment

is projected as 5.2 percent and the management fee is 1 percent of the total annual account
balance, then the discount rate should reflect tliatateon in the net return, i.e., 4.2 percent (5.2

-1.0=4.2).
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To the extent taxes reduce the effective return on investment for funds in the trust fund, they
must be accounted for. However, determining the effect of taxes on the return on investment is
not as straightforward as it is for the trust account management fees. The type of financial
instruments that the funds are invested in will effect what taxes are due. For example, Municipal
bonds are generally exempt from Federal, state, and local tak&. Treasuries are exempt

from state taxes, but not Federal taxes. Corporate bonds are subject to both Federal and state
taxes.

In assessing the effect of taxes, the rate at which the tax will be applied needs to be considered.
One way to addreshis question is to consider the different market interest rates on tax exempt

and norexempt investment instruments. At the time this guidance was being prepared the
average annual return on leteym AAA Municipal bonds was about 15 percent lower than

those offered for comparable maturity U.S. Treasuries. Since the security, maturity, and state

and local tax status for these two instruments are relatively similar, that average 15 percent
difference reflects the effect of Federal taxes on the returrvestment. For example, using a

5.2 percent nominal rate and an anticipated trust account management fee of 1 percent, the return
on investment in the fund is projected as 4.2 percent. That return is then reduced by 15 percent
to account for Federal taxe§ifteen percent of 4.2 percent is approximately 0.6 percent,

resulting in a net return on investment for funds in the account of about 3.6 pé&toéntthis

calculation is provided only as anexampleConsul t with the Solicitor /¢
whether the mechanism may be considered to be -prodih mechanism which would be

exempt from Federal income tax.

Real Rates Where the cost inputs used in the analysis are real or codstéartinputs, the

discount rate must also be a real rate;ittilation expectation needs to be removed from the

reported market rate. A real discount rate is the difference between the nominal interest rate and

the assumed inflation rate. Itis recommended where adjustments are necessary to eliminate the
inflation assumptions from observed market rates, the BLM should consider using an established
source such as OMBOs i nf | at94, AppendixsCs Eomgxample,ns f o
the inflation rate used by OMB in Appendix C (January 2006) was 2.2 p@eeyear. Using

the example above, where the net return on investment, stated in nominal terms, is 3.6 percent,

the real net return on investment would be 1.4 percent @5= 1.4).

Determining the Present Value

Present Value CalculatiorOnce arappropriate discount rate that reflects the net return on

investment has been determined, the present value of the future costs can be calculated. Table 2,
Present Value Calculationgrovides an example of how future costs can be discounted to
determingheir present value. For this example, the anticipatedrpoktmation obligations run

from year 30 through year 42, the hypothetical costs are presented as real (cmtistgrdosts

(C), and the discount fact or 3¢yEaFpublishedrdalased on
interest rate (5.2 percent), less a 1 percent annual trust fund management fee, 0.6 percent for
Federal taxes (marginal tax rate of 15 percent) and an inflation assumption of 2.2 percent. DF is
calculated as 1/(1¥)) wherlke fididsé¢sunt rate (1.4 percent)
value (PV) for each yeard6s costs is the produ
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The present value of the estimated costs for year 30 is calculated as:
DF=1/(1+i}
DF=1/(1+0.0145°
DF=0.6590
PV=C(DF)

PV=$10,000(0.6590)

PV=$6,590
Table 2
Present Value Calculations
Estimated Present Valug
Year | ConstariDollar Costs| Discount Factof  Of Costs
30 10,000 0.6590 6,590
31 10,000 0.6499 6,499
32 10,000 0.6409 6,409
33 10,000 0.6320 6,320
34 10,000 0.6233 6,233
35 150,000 0.6147 92,207
36 10,000 0.6062 6,062
37 10,000 0.5979 5,979
38 10,000 0.5896 5,896
39 10,000 0.5815 5,815
40 150,000 0.5734 86,015
41 10,000 0.5655 5,655
42 10,000 0.5577 5,577
Total 245,25

In this example, the operator would need to deposit $245,357 into the trust fund at the beginning
of year one, in order to meet those estimatedfamsamation obligations in years 30 through 42.

In conducting a discount analysis it is importankeéep in mind the uncertainties of the inputs

and the sensitivity of the analysis to certain inputs. Specifically, a slight change in the discount
rate can significantly change the amount of money the operator will need to commit to the fund.
To demonstri this sensitivity, by using a higher discount rate (2.5 percent versus 1.4 percent) in
the example shown in Table 2 above, the operator would need to deposit $164,802.

Period of Analysis For trust funds or other funding mechanisms that covernpoktmation
obligations over a very long period of time, or may even need to be perpetual, determining the
appropriate period of the analysis becomes problematic. Mathematically the calculations, similar
to that performed in Table 2, can be made for any pered. However, the present value of the
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cost of any posteclamation obligations becomes smaller and smaller the further in the future
those obligations are expected to occur. For example, the present value of a $10,000 obligation
in year 30, using a.2 percent real discount rate, is $4,767. If that same obligation is in year

100, the present value is $846. For year 200, that $10,000 obligation has a present value of $72.
At some point the calculations of the present value of obligations intodtamtiuture are not

very meaningful.

Variability in the inputs, especially in the discount rate, due to uncertainties far outweighs the
added value due to extending the calculations. To demonstrate this point, instead of using a 2.5
percent discount rat a 3.5 percent discount rate is used. For that calculation, the present value
of $10,000 obligation in year 200 is $10. If the discount rate applied is 1.5 percent, the present
value for that future obligation is $509.

Unfortunately, there are no eamic standards or rules defining when the point is exceeded
when additional present value calculations do not contribute in any meaningful way to the
ultimate answer. When defining the parameters for the analysis for a particular project, it is
recommende the responsible BLM office consult the BLM State Office economist concerning
the appropriate time period to be analyzed.

Permanent or Perpetual Fund@here the cost of meeting the postlamation obligations are
projected to be reoccurring costs ahdge costs are expected to continue indefinitely, it may be
appropriate to calculate the reoccurring costs based on permanent funding needs. In such a
situation, there is an alternative to conduct a discount analysis as described above. A simpler
methodto estimating the amount of money that will need to be deposited is to divide the
estimated average annual real cost (C) by the selected real discount rate (i). For example, if the
average cost t o ecrechamation obhgations iz estated twbe $16€,000 pes t
year, in constant dollars, and a 3.9 percent real discount rate is used, $256,410 (10,000/0.039)
would need to be deposited into the funding mechanism to establish a permanent or perpetual
fund. This amount would cover the costlmdse annual obligations into perpetuity without ever
touching theprincipal

PV=Cli
PV=$10,000/0.039
PV=$256,410

The example above provides for the annual dispersal of funds to begin at the end of year one.
Instead the annual payments from the fung mat start until sometime in the future, e.g., year

10. In such a case, the fund would not need to be established with the full amount but rather an
amount that would grow to $256,410 by year 10. To determine the amount that would need to be
depositedthe present value will need to be estimated using the discount analysis process. The
present value of $256,410 in year 10 is $174,896 using a 3.9 percent discount rate.

DF=1/(1+i}
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DF=1/(1+0.039)°
DF=0.6821
PV=C(DF)
PV=$256,410(0.6821)
PV=$174896

Phased Funding of the AccoulWwh er e t he District/ Field Manager
interests are adequately protected, a trust fund or other funding mechanism may be established as
an escrow account with the operator depositing funds nee@eduoe the posteclamation

obligations over time. If this approach is used, growth of the fund will be from the interest

gained and increase in value of the asgkisthe additional funds being deposited. As such, a

simple present value analysis, ascdssed above, cannot be used to determine the amount of

money that will need to be deposited when establishing the fund. That analysis needs to be

based on the point in time when all deposits have been made.

In the example provided in Table 2 aboveh# District/Field Manager allows the operator to
establish the trust fund by depositing the needed funds over a period of time, then $245,357
would not be the initial deposit as suggested by the above present value analysis. For example,
the operator isllowed to make equal deposits overgear period in establishing the fund. In
effect, year one of the present value analysis would actually be year five of the operation; the
year the trust fund is fully funded. Tablé Phased Funding Calculatiopsesents this concept.

Table 3
Phased Funding Calculations

Year Of | Year Since Estimated Present Value

Operation| Fully Funded| ConstantDollar Costs| Discount Facto Of Costs
30 25 10,000 0.7064 7,064
31 26 10,000 0.6966 6,966
32 27 10,000 0.6870 6,870
33 28 10,000 0.6775 6,775
34 29 10,000 0.6682 6,682
35 30 150,000 0.6590 98,845
36 31 10,000 0.6499 6,499
37 32 10,000 0.6409 6,409
38 33 10,000 0.6320 6,320
39 34 10,000 0.6233 6,233
40 35 150,000 0.6147 92,207
41 36 10,000 0.6062 6,062
42 37 10,000 0.5979 5,979
Total 262,911
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In this example, the operator will need to have $262,911 in the trust fund by year five of the
operation to ensure adequate funds will be available to meet the estimatest|amsation
obligations.

To determine theaquired operator deposits for years one though five, a siiknthdeposit

analysis will need to be conducted. This analysis is used to calculate a uniform series of equal
endof-period payments to accumulate the required amount of money by a futurél'hear

sinkingfund deposit factor is calculated as [i/(f+1)) ] where Ai 06 is the dis
are the number of years. To solve for the required annual payments (AP), the future value (FV)

at the end of year five is $262,911 as calculatecainld 3, the discount rate is 1.4 percent and

period of analysis is 5 years.

AP=FV[i/((1+i)"-1)]

AP=$262,911[0.014/((1+0.01%))]

AP=$51,130
For this example, the operator will need to deposit $51,130 into the trust fund each year for the
first 5 years of operation. The combination of these deposits and an increase in the value of the
funds in the account will grow to the desired amount by year five. From year five to when the

funds will be needed, the account will continue to grow based on théngailue of the funds in
the account.
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AppendiExa@Gpl e For mat s

This appendix contains example formats for Notices and Plans of Operations submitted under the
surface management program. The example formatatated according to the handbook

section number where first referenced. It is recognized that not one size fits all when an operator
prepares its Notice and Plan submissions. The example formats are intended to provide a
consistent starting point witlhé recognition that the operator will need to modify the language

to accommodate the particular circumstances or practices in the State or District/Field Office.
These formats are provided to assist the operator in documenting the information the BLM will
need to review the proposed Notice or Pl an.
the BLM does not require the operator use these formats.
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Format 3.2-1 - Notice
i Notice 1
for
Exploration Activity under the Surface Management Regulatiors at 43 CFR 3809

You may submit a Notice for surface disturbing activity greater than casual use instead of a Plan of Operations. To
qualify for a Notice the activity must: 1) constitute exploration, 2) not involve bulk sampling of more than 1,000

tons d presumed ore, 3) must not exceed 5 acres of surface disturbance, and 4) must not occur in one of the special
category lands listed in 43 CFR 3809.11(c). The regulations at 43 CFR 3809.301(b) describe the information that
you, the operator, are requiredprovide in order for the Notice to be complete. The Notice is to be filed in the

BLM field office with jurisdiction over the land involved. The Notice does not need to be on a particular form but
must contain the information required by 43 CFR 380B(8)) as outlined below. This format has been prepared to
assist small or medium scale operators address the content requirements for a Notice. Use of this worksheet is
voluntary.

Part 1 - Operator Information

You must identify the operator responsifide conducting the proposed activity. If the operator

is a corporation or other business entity, then a corporate business entity point of contact must be
identified. You must notify the BLM in writing within 30 days of any change of operator or
business entity point of contact or in the mailing address of either.

Name(s): Point of Contactif operator is a business
entity):

Mailing Address: Mailing Address:

Phone Number: Phone Number:

Fax Number: Fax Number:

Email addressoptional): Email addressdptional):

Taxpayer Identification Numbefaf an individual this is your social security numper

Unpatented Mining Claimdi¢t the name and BLM serial number(s) of any unpatented mini
claim(s) where disturbance would ocgur

Other Fedgal, State, or Local Authorizationbst any other permits or licenses you have eithg
applied for or been issued for this project
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Part 21 Description of Exploration Activity and Reclamation

You must provide a complete description of all equipmeevices, or practices you propose to
use during operations with a level of detail appropriate to the type, size, and location of the
activity. The type of information required is listed below. You only need to address those items

applicable to your opations.

Project Area MapsAttach map(s) that shoy
the location of your project in sufficient
detail for BLM to find it and the location of
access routes that will be used or
constructed. Show all relevant project
features on the maps or drawings

____Exploration location
____Access routes, new and existing construct
____ Drill site/drill hole location(s)
____Trenching location/depth
____Underground workings
____Support facilities/buildings/utility service/el
____ Other:

Activity Description Address each
applicable project feature, describe the
equipment you intend to use and measure
you will take to prevent unnecessary or
undue degradation.

____Access route construction and use
____ Drill site construction

__ Drilling operations/drill fluids cuttings
handling

____Trenching or surface sampling
____Underground sampling or excavation
____ Bulk sample or waste stockpile placement
_____ Support facilities construction and operatic
____ Other:

Activity Description Describe your proposed exploman activity. Attach additional

sheets/maps where neejled
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Reclamation Plarpfovide a reclamation ___ Drill hole plugging procedures

plan to meet the standards in 43 CFR | Disposal of drill cuttings or other waste matel
3809.420. Include a description of the| __ Drill site/drill road regrading and reshaping
equipment, devices and practices you \ plans

use. Address the alpgable components| _ Closure of mine openings and test pits

in the right columin _____Topsoll salvage, harnaly), and replacement

__Vegetation reestablishment/weed control
_____Removal/stabilization of buildings & support
facilities

____ Other:

Reclamation PlanOescribe how you will complete reclamation plan of the project area. At
additional sheets/mapshere needed

Schedule of Activitiesgrovide a schedule with the date you expect to begin operations and
date you expect to complete reclamation. Notices expire in 2 years, after which, only
reclamation may be conducted unldss Notice is extendéed.
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Part 37 Reclamation Cost Estimate

A reclamation cost estimate (RCE) is required for your Notice to be complete. The following are
general RCE requirements. The BLM is available to assist you in developing your reclamation
cost estimate.

Reclamation Cost __ The RCE must cover the Reclamation Plan at any point in t
Estimate Elements project life
(Accountforeachofthes =~ Cal cul ate the RCE based
cost elemenjs reclamation
____Irclude all equipment use, supplies, labor, and power in dirg
costs

__Allow for a contingency cost (10% of direct costs)
____Allow for contractor profit (10% of direct costs)
____Include contractor liability insurance (1.5% of total labor cof
____For drect costs over $100,000 add 3% for payment &
performance bonds

____Add 12% of direct costs for BLM contract administration &
indirect costs

Reclamation Cost EstimatAtfach additional sheets/maps where ne¢ded
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The Notice is sbmitted this date by:

(Signature of operator or agent) Date

(Signature of capperator or agent) Date

Additional Processing Information

Within 15 calendar days of receiving your Notice, the BLM will review the Notice material and notify
you of one of the following:

1) Your Notice is complete and the amount of the financial guarantee that nprsivizeed before
operations may begin.

2) Your Notice is not complete, specifying what information is missing or incomplete.

3) Your Notice is complete but that BLM requires additional time for consultation, field visits, or review
before it can evaluate the titze.

4) Your Notice must be modified in order to prevent unnecessary or undue degradation.

5) Your operations do not qualify for a Notice.

Once a complete Notice is received, and the BLM determines that it will not cause unnecessary or undue
degradation, the IBV will notify you that your Notice has been accepted and issue a decision on the
amount of the financial guarantee. However, you must not begin surface disturbing activity until you
have provided a financial guarantee in the approved amount to the Bit&ICHtice, and received a

decision from that office that the financial guarantee instrument has been accepted.

All Notices expire 2 years from the date of the letter establishing the financial guarantee amount. If you
wish to conduct operations for 2ditional years after the expiration date of your Notice, you must notify
the BLM in writing on or before the expiration date and meet the financial guarantee requirements. You
may extend your Notice more than once.

It should be noted that acceptance dfadice by the BLM does not constitute a determination regarding
the validity or ownership of any unpatented mining claim involved in the operation. In addition, you are
responsible for obtaining any use rights or local, state, or Federal permits, djceansiews that may be
required for your operation.

A Notice proposing use and occupancy of the public lands, such-asrfpérttime residence or the
construction, presence, or maintenance of temporary or permanent structures, must also obtain
conairrence under the regulations at 43 CFR 3715 that the use or occupancy is reasonably incident to the
prospecting or exploration activity.

BLM HANDBOOK Rel.3-336
09/17/2012



H-380911 SURFACE MANAGEMENT HANDBOOK i (Public) A-55

Format 4.3-1 - Plan of Operations
i Plan of Operationsi
for
Activity under the Surface Management Regulations at 4&FR 3809

The regulations at 43 CFR 3809.401(b) requires you, the operator, to describe the proposed operations at a level of

detail sufficient for the BLM to determine that your operation would prevent unnecessary or undue degradation.
The Plan of Operatis is to be filed in the BLM field office with jurisdiction over the land involved. The Plan of
Operations does not need to be on a particular form but must address the information required by 43 CFR
3809.401(b), as outlined below. This format has lpgepared to assist small or medium scale operators in
addressing the content requirements for a Plan of Operations. Use of this worksheet is voluntary.

Part 1 - Operator Information

You must identify the operator responsible for conducting the pro@asiity. If the operator
is a corporation or other business entity, then a business entity point of contact must be
identified. You must notify the BLM in writing within 30 days of any change of operator or
business entity point of contact or in theilimg address of either.

Name(s): Point of Contactif operator is a business
entity):

Mailing Address: Mailing Address:

Phone Number: Phone Number:

Fax Number: Fax Number:

Email addressoptional): Email addressoptional):

Taxpayer Identication Number for an individual this is your social security numper

Unpatented Mining Claimdi¢t the name and BLM serial number(s) of any unpatented mini
claim(s) where disturbance would ocgtur

Other Federal, State, or Local Authorizati¢inst any other permits or licenses you have eithg
applied for or been issued for this project
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Part 21 Description of Operations and Reclamation

You must provide a complete description of all equipment, devices, or practices you propose to
use diring operations. The type of information required is listed below. You only need to
address those items applicable to your operations. Attach maps and additional sheets as needed.

Project Area Mapscheck project feature | Exploration location

and show on attached maps osa@ings: ____ Drillsite/drill hole location(s)
____Access routes, new and existing
____Mineral process facility layout
____Mining areas/underground workings
____Waste rock/tailing location
____Support facilities/building locatiortility

service

____ Other:
Operating Plans, including preliminary or | Mining areas/underground workings
conceptual designs and cross sections __Mineral processing facilities
(address applicable project feature, attach| _ Waste rock/tailing disposal
design information, and provide a narrativg __ Water management plans
explaining how operations are to be ____Rock characterization and handling plans
conductedl ____Quality assurance plans

Access route construction and use
Pipelines, powerries or utility services
Other:

Operating Plan@escribe your operating plan. Attach additional sheets/maps where neede
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Reclamation Plarpfovide a reclamation| ___ Dirill hole plugging procedures

plan to meet the standards in 43 CFR | __ Closure of mine openings and reclamation
3809.420. Include a descriptiof the __Regrading and reshaping plans
equipment, practices, and devices you | ___ Isolation & control of @d-forming/toxic

will use. Address the applicable materials

components in the right column. ____Topsoll salvage, handling and replacement

__Vegetation reestablishment/weed control
____Wildlife habitat/riparian area rehabilitation
____Removal/stabilization of buildings & support
facilities
__Posttlosure management
____Pit backfilling feasibility where pits are to be
left open

(Address economic, environmental, and safef
factors)

Reclamation PlarQescribe your reclamation plan. Attach additional sheets/maps where
needed.

Schedule of Qerations Provide a schedule from project stanp through final closure. Identify
major phases such a development, mining, processing, and reclamation. Operations with
ended or undefined schedules cannot be accgpted.
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Part 31 Monitoring Plan

You must provide a plan to monitor the effects of your operation. The monitoring plan should be
designed to do the following: (1) demonstrate compliance with the Plan of Operations and other

environmental regulations, (2) provide early detection oémitdl problems, and (3) supply

information that will assist with any needed corrective actions. The scope of monitoring depends
on the location and complexity of the operation. Generally, exploration activity requires little or

no monitoring, while cedin mining activity may need comprehensive monitoring plans.
Monitoring plans should avoid duplication by incorporating other state or federal monitoring

requirements.

Resource Conditions to Monitdngicate
the conditions you propose to monijor.

____ Surface or groundwater quality/quantity
__Air quality

____Vegetation or reclamation conditions
____Process facility containment performance
____Stability conditions

____Wildlife mortality

____Noise or light levels

____Other (include state requirements):

Monitoring Plan Elementd-pr each
resource or condition monitored addres
these elemens.

____Type and location of monitoring devices
____Sampling parameters and frequency
____Analytical methods

___Reporting procedures

_____Adverse monitoring result trateolds &
procedures

____ Other:

Monitoring PlansDescribe your monitoring plan(s). Attach additional sheets/maps where

needed.
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Part 471 Interim Management Plan

All Plans of Operations must include an Interim Management Plan thaib#ssicow the project
area will be managed during periods of temporary closure (including periods of seasonal

closure).

Interim Management Plan
Elements Address each of thes
elements.

____Schedule of anticipated periods of closure

____Provisions to nidy the BLM of unplanned or extended

closures

____Measures to stabilize excavations and workings

_____Measures to isolate or control toxic materials

____Provisions to store or remove equipment, supplies, o

structures

____Measures to maintain the projeain a safe and cleat

condition

____Plans for monitoring site conditions during +operation
Other:

Interim Management Plaigscribe your Interim Management Plan. Attach additional

sheets/maps where needed.
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Part 57 Reclamation Cost Estimate

A reclamation cost estimate (RCE) is required to process your Plan of Operations (43 CFR
3809.401(d)). The RCE may be submitted with the Plan of Operations, or later at a time to be
determined between you and the BLM. The follayvare general RCE requirements. The BLM
is available to assist you in developing the cost estimate.

Reclamation Cost ____The RCE must cover the Reclamation Plan at any point in {
Estimate Elements project Ife
(Account foreachofthey . =~ Cal cul ate the RCE based
cost elements. reclamation
____Include all equipment use, supplies, labor, and power in dir
costs

____Include fluid management of any mill process solutions in
direct costs

____Allow for a contingeey cost (10% of direct costs)
____Allow for contractor profit (10% of direct costs)
____Include contractor liability insurance (1.5% of total labor co{
__ For direct costs over $100,000 add 3% for payment &
performance bonds

____Add 12% of direct cosfer BLM contract administration &
indirect costs

Reclamation Cost Estimatat(ach additional sheets/maps where negded.
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The proposed Plan of Operations is submitted this date by:

(Signature of operator or agent) Date

(Signature of capperator or agent) Date
Additional Processing Information

Within 30 calendar days of receinj your proposed Plan of Operations, the BLM will review the
submitted material and notify you: 1) that your Plan of Operations is complete, that is, it meets the
content requirements under 43 CFR 3809.401(b); or 2) that your Plan does not contaireeecompl
description of the proposed operations, specifying what information is missing or incomplete; or 3) that
your Plan of Operations is complete, but the BLM cannot process the Plan until certain additional steps
are taken which could include you providiadequate baseline data, the BLM conducting an
environmental review, or the BLM consulting with various entities such as the State or Indian tribes.

Once a Plan of Operations is determined to be complete, an environmental analysis is prepared. The
environmental analysis and/or complete Plan of Operations is available for public comment for not less
than 30 days. The processing of a Plan of Operations that requires preparation of an environmental
impact statement (EIS) is subject to the cost recoveryigiomg of the regulations. The BLM will notify
you immediately if it is determined your Plan of Operations falls within the cost recovery requirements.

Upon completing review of your Plan of Operations, including environmental analysis, consultation, and
consideration of public comments, the BLM will issue a decision that: 1) approves the Plan of Operations
basically as submitted; or 2) approves the Plan of Operations subject to changes or conditions needed to
prevent unnecessary or undue degradatio) disapproves or withholds approval of the Plan of

Operations, listing the reason for not approving the Plan. The decision to approve or deny a Plan of
Operations can be appealed to the BLM State Director or directly to the Interior Board of LandsAppeal
(IBLA).

Even after receiving a decision approving your Plan of Operations, you must not begin surface disturbing
activity until you have provided a financial guarantee in the amount of the approved reclamation cost
estimate to the BLM State Office, areteived a decision from that office that the financial guarantee
instrument has been accepted.

It should be noted that approval of a Plan of Operations by the BLM does not constitute a determination
regarding the validity or ownership of any unpatent@ung claim involved in the operation. In

addition, you are responsible for obtaining any use rights or local, state, or Federal permits, licenses, or
reviews that may be required for your operation.

A Plan of Operations proposing use and occupancyegbtiblic lands, such as fubir parttime

residence or the construction, presence, or maintenance of temporary or permanent structures, must also
obtain concurrence under the regulations at 43 CFR 3715 that the use or occupancy is reasonably incident
to the prospecting, mining, or processing operations.
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AppendCempPiling an Administrat|

United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

IN REFLY REFER TO:

Memorandum JUN 2 7 2006
To: Assistant Secretaries _
Directors of Bureaus Offices
From: David L. Bemh . 72
Deputy Solicitor .
Subject: Standardized Guidance or Compiling a Decision File and an
Administrative Record

The Office of the Solicitor has developed guidance to assist you and your employees
when compiling Decision Files and administrative records. This information should be
useful to Bureaus and Offices when handling electronic materials and drafts encountered
in the decision-making process. In the future, this guidance will be incorporated into the
Departmental Manual.

' As many of you are aware, decision files and administrative records dociment the ~ ~
Department’s decision-making process and record the basis and rationale for making the
decision. Decision Files should be created contemporaneously with development of
agency decisions, while administrative records evidence the Department’s basis for
defending agency decisions.

If you have any questions about the contents of this guidance, please contact Art Gary,
Associate Solicitor, Division of General Law. '

2 cc: Regional and Field Solicitors
Attachment
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Department of the Interior
Standardized Guidance on Compiling a Decision File
' and an Administrative Record

PART A - INTRODUCTION
I. Purpose of This Guidance

The purpose of this guidance is to provide Bureaus and Offices within the Department of
the Interior standardized procedures for compiling a Decision File for the records that
contemporaneously document any decision and, if necessary, an administrative record
(“AR?”) for judicial review. These procedures apply to the s)repamtion of Decision Files
and ARs of agency decisions other than formal rulemaking” and administrative
adjudication, such as matters before the Office of Hearings and Appeals. Agency
personnel should promptly consult the Office of the Solicitor when questions arise
concerning the composition of a Decision File and throughout the process of preparing an
AR to ensure that they are properly compiled. This guidance establishes internal
Department guidelines only.”

II. Importance of Compiling an Accurate and Thorough Decision File and AR

Under the Administrative Procedure Act (“APA™), a court reviews an agency's action

© (e.g’, any decision) to determine if it was “arbitrary, capricious, an abuse of discretion;-er-
otherwise not in accordance with law.” 5 U.S.C. § 706 (2)(A). In making this
determination, a court evaluates the agency’s complete AR. Consequently, the agency
must take great care in compiling a complete AR. Courts will generally defer to agency
decisions, although the degree of deference often varies. For example, if the Department
made a thorough and informed decision, but documentation supporting the decision is not
contained in the AR, any deference a court may have given to the agency decision could
be lost or diminished,

' Agency rulemaking proceedings primarily take two forms ~ formal and informaj rulemaking. In general,
formal rulemaking results when a statute specifically requires an agency to conduct a trial-like “on the
record” hearing and provides interested parties an opportunity 1o testify and cross-examine adverse
witnesses before issuing a particular rule. See Administrative Procedure Act (*APA™), 5 U.S.C. §§ 556-
557. In contras, informal or “notice and comment” rulemaking only requires an agency to perform certzin
notice-and-comment procedural requirements prior to issuing a rule. See APA, 5 U.8.C. § 553. For
purposes of this guidance use of the term “rulemaking” will include only informal ruiemaking unless
otherwise specified.

? This document does not create any rights, substantive or procedural, that are enforceabie at law by any
party.
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In general, an AR is a compilation of documents® that includes the decision-making
documents, as well as relevant agency documents generated or received in the course of
the decision-making process. The AR should document the process the agency used in
reaching its final decision to demonstrate it followed the required procedures, as provided
by statute, regulation, and any applicable agency policies, and must explain and rationally
support the agency's decisions. Moreover, the AR must demonstrate that the agency
considered opposing viewpoints, if any, and provide a thorough explanation as to why the
preferred course of action was adopted.

For this and other reasons, it is important that all Bureaus and Offices maintain
organized, accurate, and thorough Decision Files that document work on their decisions.
A complete Decision File ensures that the decision-maker, typically the individual
signing the decision document, has access to information sufficient to render a well-
reasoned decision. An agency must also protect the public's interest in government
documents, and preserve its own interests, including compliance with the Federal
Records Act and related requirements. Finally, if an agency decision is challenged in
court, 2 thorough Decision File will enable the agency to compile an AR sufficient to
defend the decision.

The Decision File, and any subsequent AR presented to the court, should:

» Contain the complete “story” of the agency decision-making process,
including options considered and rejected by the agency;

o Include imporiant substantive information that was presented to, relied on,
or reasonably available to the decision-maker;

» Establish that the agency complied with relevant statutory, regulatory, and
agency requirements; and

¢ Demonstrate that the agency followed a reasoned decision-making
process.

The Decision File should be compiled as docurnents are generated or received during the
decision-making process, making it a contemporaneous record of the decision. This
practice will also increase agency efficiency and performance should it become necessary
to create an AR.

* The general erm for alt agency documents is records. which are defined in 44 U.S.C. § 330) as:
all books. papers, maps, photographs, machine readable materials [e.g., e-tnails, videos, etc.]. or
other documentary materials, regardless of physical form or characteristics, made or received by
ap agency of the United States Government under Federal law or in connection with the
transaction of public business.
To avoid confusing “records” with “administrative record™ and the Department’s general records
management requirements, this guidance generally refers to individual records as “documents,” except
where otherwise appropriate.
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IIL Relation of Decision File or AR Compilation to Other Agency Record
Management and Disclosure Requirements

The Department has multiple responsibilities for the maintenance and disclosure of
federal records. For purposes of this gnidance, these responsibilities fall into three
general categories that often intersect: 1) records management,* which includes
maintaining a Decision File; 2) the Freedom of Information Act (“FOIA™), 5 U.S.C.
§ 552; and 3) AR compilation.

Documents contained in a Decision File and an AR are not necessarily identical to those
that might be released in response to a FOIA request. Although some documents
previously released to the public through FOIA may be relevant to the decision and
should properly be included in a Decision File and an AR, all documents released in
response to a FOIA request may not need to be included in a Decision File and an AR
because they are not relevant to the decision or the decision-making process. Conversely,
an agency may not be able to disclose all documents in a Decision File or an AR to the
public, for example, because they may be covered by a protective order.

This guidance relates only to agency documents identified for inclusion in a Decision File
and an AR. Questions concerning general records management, FOIA, and how these

statutes and rules relate to an AR should be brought to the attention of the Office of the
Solicitor.

PART B~ CREATING A CONTEMPORANEOUS DECISION FILE
1. The Decision File

A Decision File is the contemporaneous record of the agency’s decision-making process.
Practically, the Decision File is a collection of documents maintained by a designated
employee, generally the employee, the program manager, the project manager, or their
staff who has access 1o relevant documents, that details the development of an agency
decision. If the decision s subjected to judicial review, the Decision File will be used as
the primary basis for compilation of the AR. Other terms often used by Bureaus and
Offices 10 describe a Decision File include “case file,” “action file,” “‘agency file,”
“official file,” or “issue file.”

II. Guidelines For Use in Generating a Decision File

Bureaus and Offices have wide latitude to create and maintain Decision Files, but the
following general guidelines should be followed:

o The Office of the Solicitor should be consulted throughout the process as
necessary,

* Federal records management requirements are governed by 44 U.S.C. Chapter 29, which is administered
by the Nationat Archives and Records Administration,
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» A Decision File should be created once consideration of a decision begins,
which will vary based on the situation;

o All documents necessary to create a single organized source of information
that records the agency decision and decision-making process should be
collected;

o The Decision File should be kept in an accessible location and should be
organized in a logical manner, such as chronologically or by topic, so that
" documents can be added to the Decision File as they are generated or
received;

o All documents placed in the Decision File should be appropriately labeled
and dated;

» Substantive meetings that are relevant to the decision-making process should
be sufficiently documented;

o  Drafts that help substantiate the agency’s decision-making process should be
included in the Decision File;

» Documentation of electronic information (such as that found on websites) and
communieations {such as emails) should be maintained in the Decision File.
only if relevant, substantive, and if they document the decision-making
process;

o When information contained on websites is relied on, the Decision File
should contain a contemporaneous copy of the website, including the address
and date that it was downloaded, to ensure that the information relied on is
preserved before the web site content changes;

« Contemporaneous memoranda that document relevant oral communications,
confusing emails, and other matters that demonstrate the agency’s decision-

making process should be written or collected and placed in the Decision File;
and

» Once the deciston-maker has made a final decision, the Decision File should
be closed.

PART C - COMPILING AN ADMINISTRATIVE RECORD
1. Sources To Consult Before Compiling an AR

The APA govems judicial review of challenged agency decisions but does not
specifically describe what is to be included in an AR. Under certain circumstances, other
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statutes and regulations provide specific guidance on compiling ARs. At the outset, the
agency, in consultation with the Office of the Solicitor, must determine whether a statute
other than the APA applies. Additionally, regulations and implementing guidance may
govern how to assemble an AR. In such circumstances, this guidance should be used in
conjunction with any specific statutes and regulations.

As a procedural matter, Bureaus or Offices should determine whether they will seek the
logistical assistance of the Department's Document Management Unit, in the Office of
the Executive Secretariat.

II. Documents That Should Initially Be Collected for an AR

During the initial search phase, a designated employee (the "AR Coordinator”) should
begin by examining the Decision File, if any, because most, if not all, of the documents
that go into an AR should be in a properly maintained Decision File. The AR
Coordinator should also direct an additional and thorough search in order to collect other
relevant documents, including all primary and supporting documents, which may not be
included in the Decision File. Such documents should include substantive documents:

e That were relied upon or considered by the agency, regardless of whether they
support or oppose the agency’s position;

e That were available to the decision-maker at the time the decision was made (i.e.,
considered by staff involved in the decision process as it Procccdgd through the
agency), regardless of whether they were specifically reviewed by the decision-
maker; and

s Evenif the AR Coordinator believes the relevant documents are privileged.

Keep in mind that, while the APA does not specifically describe what is to be included in
an AR, a court’s review of a decision by an administrative agency is generally based on
the reasons given by the agency and the information considered by the agency in the
course of making the decision. not on the internal decision making process or on
documents that reflect that process.

The AR Coordinator should maintain a written record detailing where he or she searched
for documents and who was consulted in the process of compiling the AR. When
questions about either the documents that should be included or the scope of any
additional search arise, the AR Coordinator should consult with the Office of the
Solicitor.

I1. Steps To Take After Collecting Documents Related to the Challenged Decision
The AR Coordinator should contact the appropriate Office of the Solicitor reviewer after

all documents have been gathered. The Office of the Solicitor will work with the
Department of Justice and the AR Coordinator to determine the scope of the AR, such as
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what types of documents that have been gathered’are relevant to the particular issues in
the litigation and should be included in the AR. In addition, the Office of the Solicitor
will work with the Department of Justice to provide the AR Coordinator with any specific
instructions for formatting, organizing, sorting, or providing the documents for review for
assertion of privileges or for determination of relevancy.

The AR Coordinator should ensure that each document to be included in an AR is clean,
legible, and complete, even if the document is believed to contain protected or privileged
information. The AR Coordinator must ensure that the documents to be included in the
AR have not been redacted, edited, or altered in any manner, unless such alterations are
part of the original document.

IV. Documents That Should Be Included in an AR

After the documents have been collected, the AR Coordinator should begin to compile
the AR. At this point, the AR Coordinator should consult with the Office of the Solicitor
to determine if there is any additional guidance to be followed for the specific AR.
Specific guidance may include particular issues that should be focused on or types of
documents that should be flagged.

The following documents are typically included in an AR when they are relevant, without
regard to whether they support or oppose the agency decision or whether the AR
Coordinator believes they contain privileged information:

1)’ All primary documents. Primary documents record the agency action that is or
may be challenged. They are typically signed or approved by a decision-maker,
and commonly include National Environmental Policy Act (“NEPA”) documents,
such as Environmental Impact Statements or Environmental Assessments;
Records of Decision; Endangered Species Act docurnents, such as a biological
opinion; Resource Management Plans; and final rulemaking documents; and

2) All relevant, supporting documents that were followed, relied upon, or considered
by the agency during the decision-making process. For purposes of this guidance,
relevant documents are documents that bear a Jogical connection to the matter
considered and that contain information related to the agency decision at issue.
Documents are always relevant if they are procedurally required by statute or
regulation as part of the decision-making process.

Additionally, all supporting documents, which include those documents that
affect the substance of the primary documents or the decision, are relevant
because they explain the agency decision-making process, were before or
available 10 the decision-maker at the time the decision was made, and were relied
upon or considered by the agency during the decision-making process. They
include documents that both support and are contrary to the agency decision.
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Determinations of relevance may be complicated, affecting the content of the AR
and the defense of the agency decision, and should be made in consultation with
the Office of the Solicitor. The Office of the Solicitor will consult with the
Department of Justice as appropriate. Examples of relevant, supporting
documents include:

e Departmental, Office, and Bureau policies, guidelines, directives and
manuals;

¢ Documents contained in previous ARs that were relied upon or considered in
the decision-making process {even if not being challenged by the current
litigation);

e Documents that have been released to the public, such as through a FOIA
request, or are available to the public, including on the Internet;

¢ Communications and other information received from the public and other
agencies and any responses to those communications. These communications
can be unsolicited, the result of informal communications (such as between
agencies), or part of a formal process such as comments received during
NEPA public scoping or during rulemaking. If a consultant or contractor
received or compiled public or agency comments, those comments and any
reports or summaries should also be included in the AR,;

s Articles, books and other publications. If a copy is made, be sure to cite the
appropriate sources and follow applicable copyright laws;

s Technical information, monitoring data, sampling results, survey information,
engineering reports or studies, and other factual information or data;

* Documents cited as a reference of a primary document, such as a
bibliography of an Environmental Impact Statement;

» Reports and other information compiled by consultants and contractors;

e Memoranda to the file, created contemporaneously to the creation of the
document, that further explain the content of relevant electronic
communications and their attachments, meetings, and phone conversations;

» Electronic communications or other internal communications, such as emails
and their attachments, which contain factual information, substantive analysis
or discussion, or that document the decision-making process. (See section
C.VI for detailed discussions of electronic communications);

¢ Minutes, transcripts of meetings, and other memorializations of telephone
conversations and meetings, including personal memoranda or handwritten
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notes that were circulated to colleagues or added to the Decision File. (See
section C.VII for detailed discussions of personal memorializations); and

Drafts of primary or relevant documents indicating substantive deliberations
or discussions. (See section C.VIII for a detailed discussion of drafts).

When questions arise about which documents to include, the AR Coordinator should
initially include the documents in the AR and then consult with the Office of the
Solicitor. In addition, some documents, such as books and published reports, may be
particularly lengthy, making them difficult to copy. When a document is particularly
large, the Office of the Solicitor should be contacted for instructions on how to proceed.
The Office of the Solicitor may be able to work with the Department of Yustice and
opposing counsel to come to a mutnally acceptablie agreement conceming how such
documents wil} be produced.

V. Types of Documents That Should Not Be Included in an AR

The following types of documents, although they may be appropriate for inclusion in the
Decision File, typically should not be included in the AR:

Documents that are not relevant to the decision-making process;

Documents that were not in the agency’s possession at the time the decision
was made;

Electronic communications, including emails, which do not contain factual
information, a substantive analysis or discussion, or information documenting
the agency decision-making process. (See section C.VI for detailed
discussions of electronic communications);

Personal notes, journals, appointment calendars or memorializations
maintained by an individual solely for personal use and not circulated to
colleagues or added 1o the agency file. (See section C.VII for detailed
discussions of personal memorializations); and

Drafts of documents that simply agree with previous drafts or represent mere
grammatical edits and do not contain significant additional substantive
comments. (See section C.VIII for a detailed discussion of drafts).

When questions arise about the documnents to be included, the AR Coordinator should
initially include the documents in the AR and consult with the Office of the Solicitor.

V1. Electronic Communications

General Guidelines jor Electronic Communications: Only electronic information and
electronic communications, such as emails, that contain relevant factual information, a
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substantive analysis or discussion that formed a material part of the decision-making
process, or that actually document the agency decision-making process should be
included in the AR. As a general rule of thumb, the great majority of email “chatter”
about a decision need not be included in the AR. For example, emails should be included
in the AR if they propose or discuss substantive changes to a draft primary document, or
if they document substantive supervisory instructions to staff relating to the decision-
making process. Such emails that are exchanged between the agency decision-maker,
other agencies, stakeholders or representatives from outside parties should also generally
be included if they substantively document the decision process. On the other hand,
emails that merely set up a meeting or transmit an attached document, or that do not
contzin substantive relevant information generally do not need to be included in the AR.

The AR Coordinator should ensure that information related to the decision-making
process is included in the AR in a manner that is clear and easy for a reviewer unfamiliar
with the process to understand. For example, when included in the AR emails must
include attachments and identifying information, such as author, recipient and date. In
addition, while duplicate copies of emails should typically not be included in an AR, if a
duplicate helps to explain the context of a related email, it should be included.
Additionally, the AR Coordinator should ensure that the AR includes any memoranda
that were inserted into the Decision File prior to the decision to clarify unclear or
confusing emails. The AR Coordinator should consult with the Office of the Solicitor to
determine if a particular email should be included in the AR.

Personal information: While emails that contain a commingling of personal and official
information generally need not be included in the AR, such communications may need to
be included in an AR without redaction if the official information substantiates the
decision-making process.

Confusing chain messages: Ideally, employees should use care in drafting and sending
emails to avoid later confusion in interpreting the chain of communication. Emails with
nurnerous attachments or that contain a commingling of personal and agency information
and email chains with multiple parties and topics can lead to confusion and
misinterpretation of the intended communication, especially when a long period of time
has passed and the reader is less familiar with the sibject matter. It may be difficult for
an outside party, such as a court, to determine the actual context of an email or portion of
an email without relevant attachments or all the emails in a chain. When several separate

responses are sent in reply to one onginal message, the original message should remain
attached 1o each of the responses.

VI1. Personal Memorializations

In general, documents that were created solely for an employee’s personal convenience,
even if they help that employee perform his or her official duties, should not be included
in the AR. As aresult, diaries, joumals, "to-do" lists, personal notes and personal
calendars that were created for the author’s personal use and that were not distributed to
other employees typically should not be included in the AR. However, documents that an
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employee was required to create or maintain or that were distributed to or relied on by
colleagues and/or the decision-maker and contain information related to the decision-
making process should typically be included in an AR. If an employee takes relevant
handwritten notes at a meeting and later gives copies of his or her notes to colleagues
who were unable to attend the meeting, the notes should be included in an AR if there is
no other documentation of the meeting.

However, in those situations where a personal memorialization is the only evidence that a
relevant meeting occurred or contains substantive evidence relevant to the decision-
making process, it may be necessary to include a personal memoralization in an AR. The
AR Coordinator should consult with the Office of the Solicitor to determine if a personal
memorialization should be included in a specific AR.

VIII. Draft Documents

Only drafts that help substantiate and evidence the decision-making process should be
included in the AR. Drafts of documents that simply agree with previous drafts or
represent primarily grammatical edits or were not circulated outside the author’s
immediate office or working group typically should not be included in an AR. For
example, drafts may contain unique information such as an explanation of a substantive
change in the text of an earlier draft, or substantive notes that represent suggestions or
analysis tracing the decision making process.

The AR Coordinator should ensure that all drafts are labeled with identifying
information, including the date and author or editor of the draft who made suggestions.
When changes or suggestions are made to only one section of a large draft, the AR
Coordinator may include just those sections in the AR, provided that the context is clear
and that identifying information is included, such as the version of the draft reviewed, the
date, and the name of the employee rmaking the changes or suggestions.

IX. Preparing Documents for Office of the Solicitor Review

The AR Coordinator should notify the Office of the Solicitor upon completion of
preliminary sorting and organizing of the documents found in the Decision File or the
initial search and creation of a draft AR. The AR Coordinator should request any further
instructions regarding formatting, organizing, sorting, or providing the documents prior
to review. Unless requested by the Office of the Solicitor, the AR Coordinator should not
simply provide the Office of the Solicitor the Decision File or all the documents collected
after the initial search for documents. When the AR Coordinator provides the draft AR to
the reviewing attorney, every document should be complete, regardless of whether the
AR Coordinator believes it contains privileged or protected information.
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